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Request for Pre-Trial Indemnification in . ICE 
Page 2  

PRIVILEGED/CONFIDENTIAL-DELIBERATIVE PROCESS AND ATTORNEY WORK PRODUCT 
 

The magistrate judge overseeing settlement discussions has informed the parties that he believes 
the settlement value of this suit is $295,000.  The plaintiffs have agreed to settle for that amount.  
The settlement would resolve all claims against the defendants, and the plaintiffs would not seek 
attorney’s fees or costs. 

Analysis 
 

Recommendation 

For the reasons stated above, the Office of General Counsel recommends approval of the 
defendants’ requests for pre-trial indemnification in the total amount of $295,000. 

Approve:  _____________________________ Disapprove:  _________________________ 
 
Modified: _____________________________ Needs Discussion:  ____________________ 
 
 

                                                      
2 ERO has issued new guidance requiring the documentation of consent to enter residences and has implemented 
multiple changes and enhancements to its Fourth Amendment and Equal Protection training.  
  

(b)(6), (b)(7)c

(b)(5)
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PRIVILEGED/CONFIDENTIAL-DELIBERATIVE PROCESS AND ATTORNEY WORK PRODUCT 
 

The magistrate judge overseeing settlement discussions has informed the parties that he believes 
the settlement value of this suit is $295,000.  The plaintiffs have agreed to settle for that amount.  
The settlement would resolve all claims against the defendants, and the plaintiffs would not seek 
attorney’s fees or costs. 

Analysis 
 

Recommendation 

For the reasons stated above, the Office of General Counsel recommends approval of the 
defendants’ requests for pre-trial indemnification in the total amount of $295,000. 

Approve:  _____________________________ Disapprove:  _________________________ 
 
Modified: _____________________________ Needs Discussion:  ____________________ 
 
 

                                                      
2 ERO has issued new guidance requiring the documentation of consent to enter residences and has implemented 
multiple changes and enhancements to its Fourth Amendment and Equal Protection training.  
  

b)(6), (b)(7)c

(b)(5)
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EXCEPTIONAL CIRCUMSTANCES 

 

CONCLUSION 

For the reasons stated above, I recommend approval of the defendants’ requests for pre-trial 
indemnification in the total amount of $295,000. 

(b)(5)

(b)(5)
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release, review, retransmission, dissemination or use by anyone other than the intended recipient. Please notify the sender if this 
message has been misdirected and immediately destroy all originals and copies. Any disclosure of this document must be approved 
by the Office of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement. This document is for INTERNAL GOVERNMENT 
USE ONLY. FOIA exempt under 5 U.S.C. § 552(b)(5). 
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PRIVILEGED/CONFIDENTIAL-DELIBERATIVE PROCESS AND ATTORNEY WORK PRODUCT 

 
MJ Arpert held an unsuccessful settlement conference on September 14, 2011.  Prior to the 
conference, ICE and OGC had agreed on settlement authority of up to $225,000 but had 
conveyed to Con Torts only the $150,000 authority it had sought.  The plaintiffs’ demand was 
$1.26 million.  At the close of the conference, MJ Arpert told the parties he would tell them his 
settlement valuation within 30 days, but unfortunately, it was July 2012 before he was able to do 
so. 
 
Analysis 

 

(b)(6), (b)(7)c

(b)(5), (b)(6), (b)(7)(C)
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PRIVILEGED/CONFIDENTIAL-DELIBERATIVE PROCESS AND ATTORNEY WORK PRODUCT 

Recommendation 

OPLA recommends that OGC concur with the settlement (technically a pre-trial indemnification) 
of this suit for $295,000. 

Approve:  _____________________________ Disapprove:  _________________________ 
 
Modified: _____________________________ Needs Discussion:  ____________________ 
 
Attachment 

DOJ Settlement Recommendation 

(b)(6), (b)(7)

(b)(5), (b)(6), (b)(7)(C)
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MJ Arpert held an unsuccessful settlement conference on September 14, 2011.  Prior to the 
conference, ICE and OGC had agreed on settlement authority of up to $225,000 but had 
conveyed to Con Torts only the $150,000 authority it had sought.  The plaintiffs’ demand was 
$1.26 million.  At the close of the conference, MJ Arpert told the parties he would tell them his 
settlement valuation within 30 days, but unfortunately, it was July 2012 before he was able to do 
so. 
 
Analysis 
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PRIVILEGED/CONFIDENTIAL-DELIBERATIVE PROCESS AND ATTORNEY WORK PRODUCT 

Recommendation 

OPLA recommends that OGC concur with the settlement (technically a pre-trial indemnification) 
of this suit for $295,000. 

Approve:  _____________________________ Disapprove:  _________________________ 
 
Modified: _____________________________ Needs Discussion:  ____________________ 
 
Attachment 

DOJ Settlement Recommendation 

b)(6), (b)(7)c

(b)(5), (b)(6), (b)(7)(C)

ICE.2013FOIA24375000042



ICE.2013FOIA24375000043



2 
 

unreasonable search, seizure and excessive force that are adequate to withstand a motion to 
dismiss under the standards the Supreme Court stated in Ashcroft v. Iqbal, 556 U.S. 662 (2009) 
and Bell Atlantic Corp. v. Twombly, 550 US 544 (2007).  
 

held an unsuccessful settlement conference on September 14, 2011.  Prior to the 
conference, ICE and OGC had agreed on settlement authority of up to $225,000 but had 
conveyed to Con Torts only the $150,000 authority it had sought.  The plaintiffs’ demand was 
$1.26 million.  At the close of the conference, MJ Arpert told the parties he would tell them his 
settlement valuation within 30 days, but unfortunately it was July 2012 before he was able to do 
so. 
 

SETTLEMENT CONSIDERATIONS 
 

(b)(6), (b)(7)c

(b)(5), (b)(6), (b)(7)(C)
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ADVANTAGES OF SETTLING NOW 

SETTLEMENT VALUATION 

CONCLUSION 

OPLA recommends that OGC concur with the settlement (technically a pre-trial indemnification) 
of this suit for $295,000. 

(b)(6), (b)(7)c, (b)(5)

(b)(5), (b)(6), (b)(7)(C)

(b)(5), (b)(6), (b)(7)(C)
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Memorandum for Secretary Napolitano                                                               Page 4 
Subject:  Settlement recommendation, 

ATTORNEY-CLIENT PRIVILEGE / ATTORNEY WORK PRODUCT 
 
Washington is longer than the FTCA statute of limitations, the plaintiff was able to file timely 
Bivens claims against the ICE officers.  Indemnification for the plaintiff’s claim is thus the only 
means to complete this settlement.  

 
 On October 2, 2009, the ICE defendants filed a motion to dismiss and motion for 
summary judgment based on qualified immunity.  On December 12, 2009, the District Court 
granted in part and denied in part Defendants’ Motion to Dismiss and Motion for Summary 
Judgment, finding that, as to the former, Plaintiff had adequately pled constitutional violations 
against the ICE defendants (except Assistant Field Office Director Michael Melendez who was 
dismissed).  (Attachment 3).  Based upon plaintiff’s request to conduct limited discovery on 
qualified immunity, the District Court denied the latter motion without prejudice pursuant to Fed. 
R. Civ. P. 56(f)(1), and deferred any ruling on the defense of qualified immunity or reliance on a 
valid arrest warrant until the completion of such limited discovery.  Discovery has been stayed 
for 60 days pending the outcome of the ICE defendants’ indemnification request. 

 
The ICE defendants filed a protective notice of appeal, and the case was referred to the 

Ninth Circuit’s Mediation Program.  The parties engaged in settlement negotiations which were 
finalized at the mediation.  The parties agreed to settle the case for $400,000 in monetary 
damages and a statement of regret from the ICE defendants (or the United States Attorney in 
Seattle).  The settlement agreement is contingent upon the ICE defendants obtaining 
indemnification from DHS.  The appeal has also been stayed for 60 days pending the outcome of 
the ICE defendants’ indemnification request.  A status conference is currently scheduled with the 
Ninth Circuit mediator on May 11, 2010. 
 
 The U.S. Attorney’s Office, which represents the ICE defendants, requests that DHS 
indemnify the individual ICE defendants to settle the Bivens claims against them.  The proposed 
settlement will resolve the Bivens claims against the currently named individual ICE employees, 
all “Doe” ICE employees, and any other DHS employees who could subsequently be added to 
this action.  Plaintiff’s counsel also agreed not to seek attorneys’ fees or costs. 
 

Authority 
 
 Management Directive 0415, Indemnification of Employees Acting in Official Capacity 
(Attachment 4), states that the Department may indemnify an employee at any time if the 
employee was acting within the scope of employment, and if indemnification is in the best 
interests of the United States.  However, the Management Directive authorizes indemnification 
prior to the entry of an adverse judgment only if exceptional circumstances are present.  
Paragraph VI.C states, in relevant part: 
 

Absent exceptional circumstances, as determined by the Secretary, the Department will 
not entertain a request to indemnify or to pay for settlement of a claim before entry of an 
adverse judgment, verdict or other determination. 

 
Interest of the United States in Settlement 

(b)(6), (b)(7)c
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Memorandum for Secretary Napolitano                                                               Page 5 
Subject:  Settlement recommendation, 

ATTORNEY-CLIENT PRIVILEGE / ATTORNEY WORK PRODUCT 
 

 

Scope of Employment 
 

Section 2671 of Title 18, U.S. Code defines “[a]cting within the scope of employment” as 
“acting within the line of duty.”  The actions the ICE defendants allegedly took fall within the 
scope of their employment as ICE agents and officers.  There is evidence that SSA and 
Supervisory SA failed to follow ICE policy by not receiving specific written authorization 
from the ICE Special Agent in Charge before approving notice to appear.  
alien file also does not contain documents that were required by DHS policy before issuing a 
notice to appear.  Some of these documents, such as fingerprint cards and database search results, 
may have aided in the search for naturalization records.  However, these lapses do not 
negate the fact that the actions the ICE defendants allegedly took were performed while they 
were on duty enforcing U.S. immigration law on the behalf of ICE and DHS.  The alleged 
actions by the ICE defendants are within the scope of their employment as DHS employees.   

 
Recommendation 

 
 I recommend that you approve indemnification in this case.  The “exceptional 
circumstances” that justify pre-judgment indemnification are the reasonableness of the officers’ 
reliance on DHS databases and the potential for an adverse judgment.  This settlement averts 
those possibilities.  Moreover, the settlement agreement – of which this indemnification is an 
integral part – completes the process of clarifying and strengthening ICE policies and procedures 
regarding the investigation of claims of U.S. citizenship, remedies any alleged wrongs, and 
reduces the potential of another similar court action.  It is therefore in the best interests of the 
United States to settle this lawsuit and to indemnify the employees whom the plaintiff sued in 
their individual capacities. 
 
 
Approve ___________________________    Disapprove ________________________ 
 
Modify ________________________________   Needs more discussion _________________ 
 
 
Attachments 

(b)(6), (b)(7)c

(b (6), (b)(7)c

(b)(6), (b)(7)c (b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(5)
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Subject:  Settlement recommendation, ) 
 

ATTORNEY-CLIENT PRIVILEGE / ATTORNEY WORK PRODUCT 
 
 

The U.S. Attorney Office in Western District of Washington represents the named ICE 
defendants.  The Department of Justice has determined that these individuals acted within the 
scope of their employment. 

 
and the NWIRP represent the plaintiff.  The plaintiff failed to file any tort 

claims with the federal government.  The government is thus precluded from paying any 
damages to under the Federal Torts Claim Act because failed to perfect such a 
claim in time.  Because the Bivens statute of limitations is longer in Washington, the plaintiff 
was able to file timely Bivens claims against the ICE officers.  Indemnification for
claim is thus the only means to complete this settlement.  

 
 On October 2, 20009, the ICE defendants filed a motion to dismiss and motion for 
summary judgment based on qualified immunity.  On December 12, 2009, the District Court 
granted in part and denied in part Defendants’ Motion to Dismiss and Motion for Summary 
Judgment, finding that, as to the former, Plaintiff had adequately pled non supervisory 
constitutional violations against the ICE dDefendants (except Assistant Field Office Director 

who was dismissed).  (Attachment 3).  Based upon Plaintiff’s plaintiff’s 
request to conduct limited discovery on qualified immunity, the District Court denied the latter 
motion without prejudice pursuant to Fed. R. Civ. P. 56(f)(1), and deferringed any ruling on the 
defense of qualified immunity or reliance on a valid arrest warrant until the completion of such 
limited discovery.  Id.  Discovery has been stayed for 60 days pending the outcome of the ICE 
defendants’ indemnification request. 

 
The ICE dDefendants filed a protective notice of appeal, and the case was referred to the 

Ninth Circuit’s Mediation Program.  The parties engaged in settlement negotiations which were 
finalized at the mediation.  The parties agreed to settle the case for $400,000 in monetary 
damages and a statement of regret from the ICE dDefendants (or the United States Attorney in 
Seattle).  The settlement agreement is contingent upon the ICE defendants obtaining 
indemnification from DHS.  The appeal has also been stayed for 60 days to allow the ICE 
defendants to file and receive an answer to their indemnification requestpending the outcome of 
the ICE defendants’ indemnification request.  A status conference is currently scheduled with the 
Ninth Circuit mediator on May 11, 2010. 
 
 The U.S. Attorney Office, in Seattle who is defending the ICE defendants, request that 
DHS indemnify the individual ICE employee defendants to settle the Bivens claims against them.  
The proposed settlement will resolve the Bivens claims against the currently named individual 
ICE employees, all “Doe” ICE employees, and any other DHS employees who could 
subsequently be added to this action.  Pursuant to the agreement, counsel for the 
plaintiffPlaintiff’s counsel also agreed not to seek attorneys’ fees or costs. 
 

Authority 
 

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c b)(6), (b)(7)

(b)(6), (b)(7)c

(b)(6), (b)(7)(C)
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ATTORNEY-CLIENT PRIVILEGE / ATTORNEY WORK PRODUCT 
 
 
 Management Directive 0415, Indemnification of Employees Acting in Official Capacity 
(Enclosure 2), states that the Department may indemnify an employee at any time if the 
employee was acting within the scope of employment, and if indemnification is in the best 
interests of the United States.  However, the Management Directive authorizes indemnification 
prior to the entry of an adverse judgement only if exceptional circumstances are present.   
 
Paragraph VI.C states, in relevant part: 
 

Absent exceptional circumstances, as determined by the Secretary, the Department will 
not entertain a request to indemnify or to pay for settlement of a claim before entry of an 
adverse judgment, verdict or other determination. 

 

(b)(6), (b)(7)c
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ATTORNEY-CLIENT PRIVILEGE / ATTORNEY WORK PRODUCT 
 
 

Interest of the United States in Settlement 

 
Scope of Employment 

 
Section 2671 of Title 18, U.S. Code defines “[a]cting within the scope of employment” as 

“acting within the line of duty.”  The actions that the ICE defendants allegedly took fall within 
the scope of their employment as ICE agents and officers.  There is evidence that SSA
and Supervisory SA failed to follow ICE policy by not receiving specific written 
authorization from the ICE Special Agent in Charge before approving notice to appear.  

lien file also does not contain documents that were required by DHS policy before 
issuing a notice to appear.  Some of these documents, such as fingerprint cards and database 
search results, may have aided in the search for naturalization records.  However, these 
lapses do not negate the fact that the actions the ICE defendants allegedly took were performed 
while they were on duty enforcing U.S. immigration law on the behalf of ICE and DHS.  The 
alleged actions by the ICE defendants are within the scope of their employment as special agents 
and detention and removal officers in this caseDHS employees.   

 
Recommendation 

 
 I recommend that you approve indemnification in this case.  The “exceptional 
circumstances” that justify pre-judgment indemnification are the reasonableness of the officers’ 
reliance on DHS databases and the potential for an adverse judgment.  This settlement averts 
those possibilities.  Moreover, the settlement agreement – of which this indemnification is an 
integral part – completes the process of clarifying and strengthening ICE policies and procedures 
regarding the investigation of claims of U.S. citizenship, remedies any alleged wrongs, and 
reduces the potential of another similar court action.  It is therefore in the best interests of the 
United States to settle this lawsuit and to indemnify the employees whom the plaintiffs sued in 
their individual capacities. 
 
 
Approve ___________________________    Disapprove ________________________ 
 
Modify ________________________________   Needs more discussion _________________ 
 

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c
(b)(6), (b)(7)c

b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(5)
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STIPULATION AND [PROPOSED] ORDER TO 
CONTINUE STAY OF THE LIMITED DISCOVERY PLAN
C08-5683-BHS - 1

UNITED STATES ATTORNEY’S OFFICE
700 STEWART STREET, SUITE 5220

SEATTLE, WA 98101-1271

Hon. Benjamin H. Settle

UNITED  STATES  DISTRICT  COURT
WESTERN  DISTRICT  OF  WASHINGTON

AT TACOMA

Plaintiff,

                   v.

OFFICER et. al.,

         Defendants. 

     
    

NO.  C08-5683-BHS

STIPULATION AND ORDER TO
CONTINUE THE STAY OF THE
LIMITED DISCOVERY PLAN

(Please note on Motion Calendar for:
August 9, 2010)

 
STIPULATION

Without waiver of any claim or defense any party may assert in this action, pursuant to

Fed. R. Civ. P. 6(b)(1) and Local Civil Rule 7(d)(1), Defendants

and and Plaintiff (collectively, the

“Parties”), hereby file this Stipulation and Proposed Order requesting that the Court continue to

stay, for an additional 30 days, the Limited Discovery Plan (Dkt. 29), which stay was previously

stipulated to by the Parties (Dkt. 34, 36, & 38, “Stipulations”) and accepted by this Court most

recently in its order of July 7, 2010 (Dkt. 39, “Order of July 7”), for the following reasons:

As stated in the prior Stipulations, with the assistance of the Ninth Circuit Mediation

Program, the Parties have reached a settlement in principle of this matter, which must be

considered and approved by the appropriate United States governmental agencies.  To permit

sufficient time for such approval, the Ninth Circuit mediator stayed the appeal.  See 

Officer t al. (No. 10-35041; 9th Cir.), Dkt. Nos. 7-10 (staying matter

through at least September 10, 2010). 

Case 3:08-cv-05683-BHS   Document 41    Filed 08/10/10   Page 1 of 3
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STIPULATION AND [PROPOSED] ORDER TO 
CONTINUE STAY OF THE LIMITED DISCOVERY PLAN
C08-5683-BHS - 2

UNITED STATES ATTORNEY’S OFFICE
700 STEWART STREET, SUITE 5220

SEATTLE, WA 98101-1271

As also stated in the prior Stipulations, the Parties wish to permit sufficient time for the

approval of the proposed settlement and to avoid the unnecessary expenditure of the Parties’ or

this Court’s resources.

In its Order of July 7, this Court stayed the Limited Discovery Plan for 30 days (with

responses to any outstanding discovery not due prior to 60 days from that date) and ordered the

parties to confer and provide a status report to this Court, should approval of the proposed

settlement still be pending at the conclusion of 30 days.

To date, the parties have received no indication that the proposed settlement will not be

approved, and have received every indication that the (lengthy and multi-step) approval process

is progressing.  Unfortunately, the approval process is not yet complete.

The stay entered pursuant to this Court’s Order of July 7 expires on or about August 9,

2010.

Therefore, the parties, by and through their respective undersigned counsel, hereby

STIPULATE, AGREE, and JOINTLY REQUEST that the Court enter an order staying the

Limited Discovery Plan for an additional 30 days from entry of the Order below.  (Responses to

any outstanding discovery will not be due prior to 60 days from that date.)  Should approval of

the proposed settlement be denied or still pending at the conclusion of 30 days, the parties at that

time will confer and provide a status report to this Court, including, if necessary, new proposed

deadlines for the Limited Discovery Plan for the Court’s consideration.

//

//

//

//

//

//

//

//

//
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K&L GATES LLP 
925 FOURTH AVENUE 

SUITE 2900 
SEATTLE, WASHINGTON  98104-1158 

TELEPHONE: (206) 623-7580 
FACSIMILE: (206) 623-7022 

Honorable Benjamin Settle 
 
 
 
 
 
 
 
 
 
 
 

UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT TACOMA 
 
 

Plaintiff, 
 
 v. 
 
OFFICER et al., 
 
 Defendants. 
 

 
No. C08-5683 BHS 
 
 
PLAINTIFF'S FIRST AMENDED 
COMPLAINT FOR DAMAGES 
 
JURY DEMAND 

 

 
 

Plaintiff is a citizen of the United States who honorably served 

his country in the military.  Defendants are federal agents of Immigration and Customs 

Enforcement (ICE), a component of the Department of Homeland Security (DHS), who 

illegally detained, interrogated, and then imprisoned for seven-and-a-half 

months, charging him as a “deportable alien,” despite the fact that—repeatedly and at every 

possible opportunity— made clear that he is a citizen of the United States of 

America.  Had any of the defendants conducted a reasonable search of ICE’s own records for 

name, social security number, military records, or fingerprints, they 

immediately would have discovered that he was a citizen.  Instead, Defendants deliberately 

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c
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K&L GATES LLP 
925 FOURTH AVENUE 

SUITE 2900 
SEATTLE, WASHINGTON  98104-1158 

TELEPHONE: (206) 623-7580 
FACSIMILE: (206) 623-7022 

ignored citizenship and repaid his service to this country with arbitrary and 

indefensible loss of the liberty for which had served to protect.   

For the violations of his Fourth and Fifth Amendment rights raises 

claims under Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 

U.S. 388 (1971), against the defendants, individual U.S. Immigration and Customs 

Enforcement officers.  The ICE officers named as defendants here include those who 

personally ordered that Plaintiff be detained, interrogated and imprisoned for seven-and-a-half 

months, and the supervisors, who, in failing to provide necessary training and supervision, 

and in refusing to fulfill their role as a check on abusive practices, precipitated and prolonged 

the harm suffered by 

1. PARTIES 

1.1. Plaintiff:  is a U.S. Citizen, born in Belize.  He has 

lived in the U.S. since he first came as a child with his mother, and became a U.S. citizen on 

while serving in the U.S. army.  He is a resident of Lakewood, Washington. 

1.2. Defendants: 

1.2.1. At all times relevant, was a Senior Special Agent of 

Immigration and Customs Enforcement, United States Department of Homeland Security 

(ICE).  At all relevant times Officer was acting under color of federal law and is 

sued in her individual capacity. 

1.2.2. At all times relevant, (who signed the form I-862, 

Notice To Appear, and who is the supervisor of ) was a Supervisory 

Special Agent of Immigration and Customs Enforcement, United States Department of 

Homeland Security (ICE).  In addition, on information and belief, was 

responsible for training and supervision of an ICE agent whose conduct 

caused the injuries alleged herein.  On information and belief, was also responsible 

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c
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(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c
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for acting—and had a duty to act—as a check on arbitrary or unjustified actions against U.S. 

citizens.  At all relevant times Officer was acting under color of federal law and is sued 

in his individual capacity. 

1.2.3. At all times relevant, Officer was a federal agent of 

Immigration and Customs Enforcement, United States Department of Homeland Security 

(ICE), stationed at the Northwest Detention Center in Tacoma, Washington.  As part of his 

job responsibilities, Officer had a duty to ensure that no U.S. citizens were detained 

by ICE.  At all relevant times Officer was acting under color of federal law and is 

sued in his individual capacity. 

1.2.4. At all times relevant, Officer was a federal agent of 

Immigration and Customs Enforcement, United States Department of Homeland Security 

(ICE), stationed at the Northwest Detention Center in Tacoma, Washington.  As part of her 

job responsibilities, Officer had a duty to ensure that no U.S. citizens were detained 

by ICE.  At all relevant times Officer was acting under color of federal law and is 

sued in her individual capacity. 

1.2.5. At all times relevant, was the Immigration and 

Customs Enforcement Supervising Deportation and Removal Officer for the Northwest 

Detention Center.  On information and belief, at all times relevant, was 

responsible for training and supervision of the ICE agents and officers whose conduct caused 

the injuries alleged herein.  As part of his job responsibilities, Officer had a duty to 

ensure that no U.S. citizens were detained by ICE.  At all relevant times Officer

was acting under color of federal law and is sued in his individual capacity. 

1.2.6. At all times relevant, John Does 1-50 were agents, employees, or 

otherwise representatives of ICE.  As part of their job responsibilities, John Does 1-50 had a 

(b (6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c
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(b)(6), (b)(7)(C)

(b)(6), (b)(7)(C)

(b)(6), (b)(7)(C)

ICE.2013FOIA24375000081



PLAINTIFF'S FIRST AMENDED 
COMPLAINT FOR DAMAGES - 4 
Case No. C-08-5683 BHS 
K:\0903845\00001\20733_KKE\20733P206N 

 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

 

 

K&L GATES LLP 
925 FOURTH AVENUE 

SUITE 2900 
SEATTLE, WASHINGTON  98104-1158 

TELEPHONE: (206) 623-7580 
FACSIMILE: (206) 623-7022 

duty to ensure that no U.S. citizens were detained by ICE.  On information and belief, John 

Does 1-50 were acting under color of law, and are sued in their individual capacity.   

2. JURISDICTION AND VENUE 

2.1. The jurisdiction of this Court is invoked pursuant to 28 U.S.C. Section 1331, 

1342, and 2201.  Plaintiff claims a violation of his rights to be free from unreasonable 

searches and seizures and rights to due process (in both its procedural and substantive forms) 

guaranteed by the Constitution of the United States. 

2.2. Venue is appropriate in the Western District of Washington because a 

substantial part of the events complained of occurred in this District and because upon 

information and belief most of the defendants reside in this District.  See 28 U.S.C. § 1391(b).  

3. FACTS 

3.1. was born in Belize in 1977.   He emigrated to the United 

States when he was only seven years old.  He has lived in the United States since that time.  

On July 26, 1990, when was 12 years old, his mother filed an application to 

provide ith legal status under the Family Fairness Program.  See Ex. A (p. 19).  

That application contained social security number and the alien 

number (“A number”) that ICE (then INS) had assigned to him: Ex. B (pp. 21).  

That application also included both spellings of first name: and 

3.2. The application, which mother filed on his behalf, was approved 

on July 26, 1990, via a letter that again listed name and A number 

Ex. A. tatus was renewed on June 4, 1991.  Ex. C (pp. 22-25).     

3.3. On July 23, 1992, was granted permanent resident status based on 

the visa petition his mother filed for him.  Ex. D (pp. 26-41).  His application included both 

his social security number and A number.  Ex. D.  When ICE adjusted his status, it evidently 

(b)(6), (b)(7)c
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assigned another A number, xx xxx That number should have been, and 

was, linked to the original through social security 

number, prior A number, and his fingerprints, all of which had been provided to—and were 

on file with—ICE.  Exs. E (pp. 42-45) and D (pp. 26-41). 

3.4. status as a lawful permanent resident remained in place 

throughout the 1990s.  See Ex. F (copy of Resident Alien card issued on Nov. 

19, 1996) (pp. 47).   

3.5. enlisted in the U.S. military in November of 1996.  Ex. G (pp. 48-

51).  At that time he was still a lawful permanent resident, as is required for all enlistees in the 

military. enlistment papers contain his social security number, his date of birth 

and his A number.  Ex. G.  During his service in the Army, he received the National Defense 

Service Medal and an Army Service Ribbon.  Ex. H (pp. 52-53). 

3.6. While serving in the U.S. military, applied to become a U.S. 

citizen by—among other things—filing his N-400 application for naturalization with the 

Immigration and Naturalization Service (INS) office in Seattle, Washington and providing his 

social security number and fingerprints.  Ex. I (pp. 54-59).  At that time he was stationed with 

the military at Fort Lewis, Washington.   

3.7. On July 2, 1998, ttended his naturalization interview at the 

Seattle INS office.  His application for naturalization was approved and he was sworn in as a 

U.S. citizen on October 28, 1998, at the same INS office in Seattle, Washington.  See Ex. J 

(citizenship certificate) (p. 61); Ex. K (oath) (p. 63-64).  He attended his naturalization 

ceremony in his military uniform. 

3.8. was subsequently honorably discharged from the military upon 

completing the terms of his final tour in July of 2003.  Ex. H (p. 53).   
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3.9. In 2005 was detained in the Pierce County Jail, where he was 

completing an eight-month sentence for violation of a protection order, harassment, and 

residential burglary.  On September 21, 2005, while detained in the Pierce County Jail

was approached and questioned by Senior Special Agent of 

Immigration and Customs Enforcement.  This interview took place approximately two months 

prior to cheduled release from jail. 

3.10. When questioned by Officer regarding his immigration status, he 

informed her that he was a U.S. citizen.  He explained his immigration history, including the 

facts that he had been a legal permanent resident and applied for—and received—

naturalization while serving in the United States military.  He also described that he was 

sworn in as a U.S. citizen at the INS office in Seattle.   

3.11. Because knew he was a United States citizen, he was unconcerned 

by the ICE Officer’s visit.  Yet, the record indicates that unbeknownst to on 

September 21, 2005, the same day Officer interviewed at the Pierce 

County Jail, Officer prepared and signed the Form I-213, “Record of 

Deportable/Inadmissible alien” regarding Ex. L (pp. 65-67).  ICE Supervisory 

Special Agent also signed his approval and dated the form.  On the I-213, 

Defendants alleged that, “there is no record to indicate subject applied for relief/immigration 

status.”  The I-213, “Record of Deportable/Inadmissible Alien” specifically excludes the 

information that provided, including that he was a U.S. citizen, that he gave a 

detailed account of his military service, his naturalization application process, and his 

attendance at his naturalization ceremony.   

3.12. Moreover, the form that Officers and filled out is contradicted 

by the limited “facts” that it does contain.  The form states that never applied for 

“immigration status,” but the form itself notes—albeit in poor grammar—that
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had been granted legal status under the “Family Farenes [sic] program.”  Ex. L (p. 66).  Had 

Officer actually looked in immigration file, she would have seen the 

application and approval letters dated July 26, 1990 and June 24, 1991, which gave

tatus.  (As Officer knew, the term “voluntary departure” as it was used in 

the Family Fairness program actually refers to authorization to remain in the United States for 

renewable two-year periods of time.  These periods are renewed until the person becomes 

eligible to adjust their status to that of lawful permanent resident.  Participants in the program 

eligible for “voluntary departure” were eligible to remain and work legally in the United 

States until they adjusted their status to lawful permanent residence. participated 

in this program before adjusting to lawful permanent resident status in 1992.).   

3.13.  The failure to conduct any investigation into status is further 

demonstrated by the Form I-213 that had been filed.  That form—like 

permanent residency and citizenship papers—contains social security number, 

which was the same social security number listed on his application for lawful permanent 

residence, his military records, and his application for naturalization.  In sum, the officers’ 

determination that was without status was patently arbitrary, unreasonable, and 

inconsistent with ICE’s own records, and it shows a complete, and necessarily deliberate, 

disregard for rights.     

3.14. The officers’ conduct was even more egregious in light of the fact that there 

was absolutely no reason for their ill-informed and unjustified actions. was not 

scheduled to be released until November 2005.  Unbeknownst to however, the 

officers refused to investigate his claims and instead, on the day of the interview, September 

21, 2005, an immigration detainer was faxed to the Pierce County Jail, advising the 

Department of Corrections that instead of releasing the Jail was required to 

detain him for up to 48 hours to allow ICE to take custody of his person pursuant to 8 C.F.R. 
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§ 287.7(d).  The immigration detainer directed the Jail to notify ICE at least 30 days prior to 

his scheduled release.  In sum, on September 21, 2005, when Officer first 

interviewed and learned that had obtained lawful status, enlisted in 

the military, and become a U.S. citizen, was still scheduled to be incarcerated for 

nearly two additional months.  Rather than investigate any of those issues in the nearly two 

months that remained before any action needed to be taken, she and her supervisors prepared 

the Form I-213, and filed the immigration detainer on the same day.   

3.15. Neither Officer nor Special Agent conducted any reasonable 

investigation into credible claims of U.S. citizenship before issuing the Form 

I-213 and the immigration detainer.  There were no exigent circumstances justifying the 

failure to conduct a reasonable investigation.   

3.16. The officers compounded their unconstitutional conduct by issuing a Notice to 

Appear, Form I-862, two days later, on September 23, 2005.  Ex. M (p. 68-71).  In that 

document, which is the charging document in removal proceedings, the officers falsely allege 

that was not a citizen of the United States.  The Notice to Appear also charged 

as deportable for being present in the United States without admission.  Tellingly, 

did not receive a copy of the Notice to Appear until nearly two months later on 

November 15, 2005, the day he was turned over to the custody of ICE, further depriving him 

of any ability to present evidence or contradict the complete falsity of that document before 

his liberty was curtailed.   

3.17. On November 15, 2005, was scheduled to be released from the 

Pierce County Jail.  Instead of being released, he was told by officers of the jail to wait, as 

someone would be picking him up.  A uniformed immigration officer from ICE arrived and 

shackled was driven away from the jail in a van.  was 

not told where he was being taken. 
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3.18. The van brought to the Northwest Detention Center, a federal 

detention center in Tacoma, Washington.  Upon arrival at the Northwest Detention Center, 

sat in a locked cell for approximately six hours.  

3.19. After six hours, a female ICE officer, who introduced herself as Officer 

proceeded to question again told Officer that he 

was a U.S. citizen, and that he had become a U.S. citizen while serving in the military.  He 

described his naturalization ceremony in great detail.  He also told Officer that his 

first name had been misspelled on his lawful permanent resident card (commonly known as a 

“greencard”).  Officer informed that the information she had in her 

computer did not substantiate his claims.  Officer plainly did not, however, make 

any effort to investigate the specific and credible information provided.   

3.20. During that same interview, Officer asked if he wanted 

to go home.  Thinking she meant his long time home in Washington State, 

replied in the affirmative.  Officer then handed him paperwork to sign.

refused to sign after reading the paperwork and realizing that the papers were for a stipulated 

order of removal to Belize, his country of birth. 

3.21. A second ICE officer, a male officer named questioned

ollowing the first Officer interview.  The second Officer 

explained that he had been assigned as Deportation and Removal Officer. 

Officer questioned at length, repeating the first Officer 

questions, as well as asking where he was born, where he’d gone to high school, 

and where he lived. yet again explained to Officer that he had obtained 

permanent residence and ultimately became a U.S. citizen. explained in detail 

about the different schools he had attended in the United States, and then talked to Officer 
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about his enrollment in the U.S. military, and the naturalization process that he had 

gone through to become a U.S. citizen while serving in the military.  

3.22. Nonetheless, after his interrogation, was taken to a men’s cell 

block and assigned a cell.  He was given a prison uniform to wear.  Defendants issued a notice 

of Custody Determination, stating that would only be released upon posting a 

bond in the amount of $25,000.00.  Custody Processing Sheet makes no 

mention of the fact that claimed to be a U.S. citizen, even though the form 

specifically asks for any family ties or applications for immigration status and the Form I-213 

clearly indicates that mother is a U.S. citizen.   

3.23. As a direct and proximate result of Defendants’ conduct, has been 

significantly harmed. , a U.S. Citizen, was unlawfully imprisoned by Defendants 

for seven-and-a-half months at the Northwest Detention Center in Tacoma, Washington.  Day 

after day, week after week, endured the sufferings caused by this unlawful 

seizure and deprivation of liberty.  As a result of the wrongful detention, suffered 

not only seven-and-a-half months of unlawful imprisonment, but also suffered extreme 

humiliation and emotional distress.  Moreover, he lost the opportunity to return to his work 

during that time. 

3.24. In addition, uffered great harm based on his fear that he might be 

unlawfully deported and banished from his home and family.  For seven-and-a-half months, 

he lived in constant fear of permanent exile from the United States, the country to which he 

had sworn allegiance when becoming a citizen, the country for which he had honorably 

served for over six years in the military, and the country that had been his only home for over 

twenty years.   

3.25. Initially assumed that ICE would perform its constitutional 

obligations and perform the minimal search necessary to locate the records demonstrating that 
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he was a U.S. citizen.  He believed that after ICE determined that fact, and in the absence of 

any legal basis to deprive of his liberty, he would be released.  Instead, for the 

next seven-and-a-half months ICE sought to have the Executive Office for Immigration 

Review order him removed from the United States, as a series of officials aggressively moved 

forward with deportation while refusing to perform the minimal searches for

name, social security number, military records, or fingerprint data, any one of which would 

promptly have revealed the truth of the specific facts he provided.   

3.26. After detaining Defendants placed in removal 

proceedings by filing the Notice to Appear with the Immigration Court.  Attorneys from 

ICE’s Office of Chief Counsel proceeded to represent ICE against in these 

proceedings. appeared, unrepresented, in Immigration Court on December 21, 

2005.  He pleaded with the Immigration Judge Kenneth Josephson, once again explaining that 

he had been a legal permanent resident, applied for naturalization and been sworn in as a U.S. 

citizen.  The Judge responded that “can’t just expect me to believe you – your 

claim that you’re a United States citizen.”   The Immigration Judge asked the attorney 

representing ICE for ICE’s position. The ICE attorney responded that they had “checked the 

database,” and there was nothing to indicate that had ever filed to become a U.S. 

citizen.  However, it is clear from ICE’s own records that if any ICE official had actually run 

a search of the ICE database using name, fingerprints, or social security 

number, they would have discovered all of records, under the various 

identification numbers ICE had itself assigned, including the records indicating that he was a 

citizen.   

3.27. The Immigration Judge then reset the hearing for a month later in order to 

allow the two sides to gather more evidence.  ICE kept in custody during that 

month, thus greatly impeding any chance that a detained, unrepresented 
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individual, would be able to submit any additional evidence to demonstrate that he is a U.S. 

citizen. again talked to his deportation officer to see if the deportation officer 

had checked military records, his social security records, or his immigration file 

in order to verify claim of citizenship.  Whenever possible,

followed up with Officer asking for updates on his case.  He repeatedly informed 

Officer that he was a U.S. citizen, mentioning his military record, his social security 

number, and other identifying information.  His deportation officer simply stated that he 

would keep looking.  However, as stated above, a simple search of the central index system 

using name would have revealed that he had naturalized on October 28, 1998.   

3.28. In Immigration Court the next month, on January 24, 2006, the immigration 

judge once again asked the attorney representing ICE if ICE had found any evidence of

naturalization. again explained that he had served his country in the 

military and had been honorably discharged after serving more than six years.  Most 

importantly, he explained that while in the military he had applied for naturalization and been 

sworn in as a U.S. citizen.  He testified that he had a copy of his military identification and 

further explained that he had his official discharge papers in the trunk of his car and that if 

given the opportunity he would present them to the Immigration Court.  

credible testimony was ignored by the Immigration Judge and disregarded by the prosecutor.  

Once again, ICE’s representative affirmed that they had found nothing in their database to 

support laim.  The Judge then ordered removed from the United 

States. 

3.29. After the hearing, Officer the ICE Officer assigned as 

deportation officer, laughed at mocking him for having been ordered removed.   

3.30. filed an appeal of the judge’s order of removal with the Board of 

Immigration Appeals.  Meanwhile days, weeks, and months passed with 
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remaining unlawfully imprisoned.  He obtained legal representation from Northwest 

Immigrant Rights Project, who filed public records requests on his behalf.  The public records 

requests, of course, revealed the veracity of specific statements about his 

immigration status and citizenship and showed that ICE had assigned him the two A 

numbers—xx xxx and xx xxx —which were linked by the common name, social 

security number, and evidently fingerprints on file.  Still, the government did nothing, and 

forced to request further records using both A numbers, which he did on April 

28, 2006. 

3.31. Notably, immigration file contains full evidence of the various A 

numbers used.  Thus, during the entire length of unlawful detention, ICE had 

access to complete immigration history, his social security number, and his 

fingerprints, his date of birth, his parents’ names, and numerous other details, each of which 

independently would have revealed citizenship status.  Even a simple name 

search would have revealed status.  When confronted with repeated and 

credible claims of citizenship and a directive from the Immigration Court to investigate

claims, any reasonable officer or supervisor is constitutionally mandated to perform 

a search of ICE records using name, social security number, or fingerprints.  

Defendants’ repeated failure to conduct even the most minimal investigation of their own 

records is patently unreasonable and arbitrary.   

3.32. On June 29, 2006, after had been unlawfully imprisoned for 226 

days (seven-and-a-half months), the attorney for ICE filed a motion to dismiss the case 

against advising the immigration court that the proceedings had been 

“improvidently begun.”  Shockingly, ICE did not reveal that was a citizen in its 

pleading, which led the charges to be dismissed without prejudice.  Ex. N (p. 73).  As a result, 

Immigration Judge Josephson dismissed the case “without prejudice” and noted that the 
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rationale for the dismissal was “DHS Request” rather than due to the fact that is a 

U.S. Citizen. ontinues to live in fear that he may be unlawfully seized and 

detained again by ICE in the future.    

3.33. On information and belief, with deliberate indifference, intent, or reckless 

disregard, Defendants failed to adequately and properly train and supervise Agents 

and nd other officers and agents involved in the arrest, detention, 

questioning, and removal proceedings to which was subjected.  On information 

and belief, Defendants’ failure to provide proper and adequate training and supervision was a 

proximate cause of the injuries that uffered. 

4. COLOR OF FEDERAL LAW 

4.1. Defendants committed the above-described acts within the scope of their 

authority as federal agents and under color of the laws of the United States.  

 

5. CLAIMS FOR RELIEF 

5.1. First Cause of Action: Violation of Fourth Amendment Rights.  By the 

above- described acts, including (but not limited to) refusal to conduct any reasonable 

investigation into probable cause, issuing an false and invalid warrant, seizing and detaining a 

U.S. citizen without jurisdiction, failing to perform any subsequent investigation into his 

lawful status, and continuing to hold the U.S. citizen long after he had provided credible 

evidence of his citizenship, Defendants violated clearly established right to be 

free from unreasonable searches and seizures as guaranteed by the Fourth Amendment to the 

Constitution of the United States.  Defendants had no legal basis upon which to seiz

and detain him for almost eight months.   

5.2. Defendants’ conduct proximately caused harm to 
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5.3. Defendants’ conduct was done intentionally, with deliberate indifference, or 

with reckless disregard of plaintiff’s constitutional rights.   

5.4. Defendants’ conduct was unreasonable and arbitrary.   

5.5. Second Cause of Action:  Violation of Fifth Amendment Right to Due 

Process (Procedural and Substantive).  By the above-described acts, including (but not 

limited to) seizing failing to provide him notice of the charges against him until 

after he was detained by ICE, failing to investigate his credible claims to citizenship, 

repeatedly failing to search the records in the government’s own possession and detaining 

for nearly eight months, Defendants deprived of liberty and property 

without due process of law as guaranteed by the Fifth Amendment to the Constitution of the 

United States. 

5.6. Defendants’ conduct proximately caused harm to plaintiff. 

5.7. Defendants’ conduct was done intentionally, with deliberate indifference, or 

with reckless disregard of plaintiff’s constitutional rights.  

5.8. Defendants’ conduct was unreasonable and arbitrary.  

 

6. REQUEST FOR RELIEF 

            WHEREFORE, plaintiff requests relief as follows: 

6.1. Trial by jury. 

6.2. Compensatory damages in an amount to be proven at trial. 

6.3. Punitive damages in an amount to be proven at trial. 

6.4. Costs and reasonable attorney fees. 

6.5. The right to conform the pleadings to the proof and evidence presented at trial.  

6.6. Such other relief as the Court deems just and equitable. 

/ / / 
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CERTIFICATE OF ECF FILING AND SERVICE 

 
I certify that on August 21, 2009, I electronically filed the foregoing document with the Clerk 
of the Court using the CM/ECF system, which will send notification of such filing to the 
following: 
 

Northwest Immigrant Rights Project 
615 2nd Ave., Suite 400 
Seattle, WA  98104 
Attorney for Plaintiff 

U.S. Attorney’s Office 
700 Stewart Street, Suite 5220 
Seattle, WA  98101 
Attorney for Defendants 
 

Assistant United States Attorney 
1201 Pacific Avenue, Ste. 700 
Tacoma, WA  98402 
Attorney for Defendants 
 

  
 
 
      
     

K&L Gates LLP 
925 Fourth Avenue, Suite 2900 
Seattle, WA  98104 
Phone:  (206) 623-7580 
Fax:  (206) 623-7022 
E-mail: @klgates.com 
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Subject:  settlement reminder 
 
As the end of FY 10 approaches, I want to make sure we've set aside enough funds to pay for this settlement, once S1 
approves. We need 100K from HSI and 400K from ER0  s, do I have thuse amounts right?). 
 
Thank you both.  
 

 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Sent from my BlackBerry Wireless Handheld 
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Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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FYI -- ICE’s supervisory attorneys in DC were briefed today on the settlement offer in the case.  Based on the 
discussions during this briefing, ICE will entertain a request for indemnification with a real possibility of a favorable 
recommendation should the request be for an amount under $500,000.  Of course, the DHS Secretary makes the final 
decision on any indemnification request, and there is no guarantee the DHS Secretary will follow ICE’s recommendation.  
 
Please let me know as soon as possible when and where the mediation will be scheduled so that I can make my travel 
arrangements to attend.   
 
Thanks, 

Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road, Room 6080 
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Dear 

Attached is the executed settlement agreement for the Castillo case and the settlement 
memo showing S1's approval of the settlement amount.  The payee information is located on 
page 2 of the settlement agreement.  The total amount of the settlement agreement is 
$400k with $300k coming from ERO and $100k coming from HSI.   
 
Please let me know if you need anything else to begin the payment process, and when you 
estimate the payment will be made.  I am aware that we are currently under a continuing 
resolution which expires soon.  
 
Thanks, 
 

Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road, Room 6080 
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Dear , 
 
Attached is the executed settlement agreement for the case and the settlement 
memo showing S1's approval of the settlement amount.  The payee information is located on 
page 2 of the settlement agreement.  The total amount of the settlement agreement is 
$400k with $300k coming from ERO and $100k coming from HSI.   
 
Please let me know if you need anything else to begin the payment process, and when you 
estimate the payment will be made.  I am aware that we are currently under a continuing 
resolution which expires soon.  
 
Thanks, 
 

Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road, Room 6080 
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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appeal to the Ninth Circuit on the District Court’s ruling.  detention has been the subject of numerous 
press articles and news releases from immigrant advocacy groups.  An OPR investigation is pending. 
 
FURTHER ACTION/RECOMMENDATION:  The USAO will submit to ICE the employees’ formal request
for indemnification.  OPLA will need to review and recommend action to DHS OGC.  CALD recommends that 
OPLA recommend to OGC that DHS indemnify.  A status conference is scheduled on May 11, 2010 with 
mediator to discuss progress of settlement approval.   
 
 
  
 

Deputy Chief for Tort Litigation 
Commercial & Administrative Law Division 
Office of the Principal Legal Advisor 
U.S. Immigration and Customs Enforcement 
500 12th Street SW, 9th Floor 
Washington, DC  20024 
  
(202) 732-
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This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is 
not for release, review, retransmission, dissemination or use by anyone other than the intended recipient.  Please notify 
the sender if this email has been misdirected and immediately destroy all originals and copies. Any disclosure of this 
document must be approved by the Office of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement.  This 
document is for INTERNAL GOVERNMENT USE ONLY.  FOIA exempt under 5 U.S.C. § 552(b)(5). 
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Amendment rights.  The complaint also alleges that the plaintiff told the arresting ICE agent, the 
ICE agent who served his arrest warrant and his notice to appear, and his deportation officer that 
he was a military veteran and naturalized U.S. citizen.  failed to file any timely tort 
claims with the agency or against the government related to his detention. 
 
On December 10, 2009, Judge Settle granted in part and denied in part a motion to dismiss or 
alternatively a motion for summary judgment filed by the ICE individual Bivens defendants.  The 
court dismissed without prejudice AFOD Melendez from the case, but found the plaintiff pled 
sufficient constitutional violations against the remaining defendants.  The court also denied the 
ICE defendants’ alternative motion for summary judgment without prejudice and ordered the 
parties to engage in limited discovery to develop the factual record on application of qualified 
immunity to the defendants.  At the conclusion of the discovery, the ICE defendants will be able 
to file another motion for summary judgment based on qualified immunity.  The U.S. Attorney’s 
Office reserved appeal to the Ninth Circuit on the District Court’s ruling and is considering 
mediation by a Ninth Circuit mediator.   
 

detention has been the subject of numerous press articles and news releases from 
immigrant advocacy groups. 
 
FURTHER ACTION/RECOMMENDATION:  
Because there are no tort claims pending against the government, the individual ICE Bivens 
defendants will seek indemnification from DHS.  Pursuant to DHS Management Directive 415, 
DHS may pay for the settlement or compromise of a claim against DHS employees if the alleged 
conduct giving rise to the claim was within the scope of the employee’s employment and such 
settlement is in the interests of the United States.  After receiving a request for indemnification, 
ICE OPLA will need to review and forward its recommendation to the DHS Office of General 
Counsel, which will then present the request to the DHS Secretary for a decision.  We anticipate 
an indemnification request from the U.S. Attorney’s Office soon.   
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may seek private counsel to continue her appeal, giving DOJ or DHS no control of the 
issues heard on appeal.  Even if were to prevail at trial, the plaintiff will appeal 
the decision to the Ninth Circuit.  The only way to prevent Ninth Circuit review is to 
settle the case.   
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does not appeal the denial of qualified immunity, has retained private counsel to 
continue her appeal, giving DOJ or DHS no control of the issues heard on appeal.  Even 
if Morales were to prevail at trial, the plaintiff will appeal the decision to the Ninth 
Circuit.  The only way to prevent Ninth Circuit review is to settle the case.   
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BACKGROUND:  The lawsuit stems from ICE enforcement operations involving two separate 
ICE components.  From February through April 2007, ICE Detention and Removal Operations 
(DRO), Fugitive Operations, New York, locally implemented two nationwide DRO enforcement 
operations in the New York area.  The first operation - – was 
established to locate and apprehend immigration fugitives who were subject to final orders of 
removal.  The second operation – was established to locate and 
apprehend illegal aliens who were convicted of aggravated felonies.  As part of the ICE DRO 
operations, deportation officers conducted consensual entries and interviews of targeted 
residences to locate and arrest illegal aliens.   
 
From September 24-27, 2007, ICE Office of Investigations (OI), Special Agent in Charge (SAC) 
New York, and OI Resident Agent in Charge (RAC) Long Island implemented a nationwide 
operation called in Nassau and Suffolk Counties, New York. 
OI special agents executed administrative arrest warrants via consensual entries and interviews, 
or “knock and talks,” at pre-targeted locations.  The goal of 
was to gather intelligence, develop sources of information by arresting illegal alien gang 
members, and to disrupt, dismantle and prosecute violent street gangs and their organizations.   
 
This lawsuit seeks injunctive and declaratory relief, and damages.  It alleges that ICE’s 
enforcement operations target the Latino population in the New York City region and violate 
plaintiffs’ Fourth Amendment Constitutional rights. Plaintiffs contend that the conduct of ICE’s 
operations demonstrates policies and the practice of: 1) entering and searching homes without a 
warrant or consent and absent probable cause or exigent circumstances; and 2) stopping, 
detaining, searching and effecting seizures without probable cause.  
 
IMMIGRATION HISTORY:  This is the status of the cases against the plaintiffs who were put 
into removal proceedings: 
 
1. Administratively closed 
 
2. case administratively closed 1/25/10.  
 
3. Admin closed 
 
4. :  Last hearing date was1/25/10; testimony 
completed, set for decision.  Next hearing date is April 27, 2010 before IJ Chew. 

  
5.  : IJ terminated case on 5/13/08; DHS appeal pending 
before BIA.  
 
6. Admin closed 
 
7. : Admin closed 
 
8. : Admin closed 
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entry for alien file # A search of the correct spelling of name into the 
database only retrieved alien file # . 

  
On November 13, 2008, the Northwest Immigration Rights Project filed a Bivens complaint in 
the Western District of Washington on behalf of Castillo (the two-year statute of limitations 
under the Federal Tort Claims Act had already lapsed).  The complaint named five ICE officers:  
(1) the arresting ICE agent; (2) the supervisor who approved the arrest warrant and notice to 
appear; (3) the ICE agent who served the plaintiff’s arrest warrant and notice to appear; (4) the 
plaintiff’s deportation officer; and (5) the former NWDC AFOD Michael Melendez.  All of the 
ICE defendants are represented by the U.S. Attorney’s Office in Seattle.  The complaint alleges 
violations of the plaintiff’s Fourth and Fifth Amendment rights.  The complaint also alleges that 
the plaintiff told the arresting ICE agent, the ICE agent who served his arrest warrant and his 
notice to appear, and his deportation officer that he was a military veteran and a naturalized U.S. 
citizen. failed to timely file any tort claims with the agency or against the government 
related to his detention. 
 
On December 10, 2009, Judge Settle granted in part and denied in part the ICE defendants’ 
motion to dismiss or, in the alternate, a motion for summary judgment.  The court dismissed 
without prejudice AFOD Melendez from the case, but found the plaintiff pled sufficient 
constitutional violations against the remaining defendants.  The court also denied the ICE 
defendants’ alternative motion for summary judgment without prejudice and ordered the parties 
to engage in limited discovery to develop the factual record on application of qualified immunity 
to the defendants.  At the conclusion of the discovery, the ICE defendants will be able to file 
another motion for summary judgment based on qualified immunity.  The U.S. Attorney’s Office 
reserved appeal to the Ninth Circuit on the District Court’s ruling and is considering mediation 
by a Ninth Circuit mediator.  detention has been the subject of numerous press articles 
and news releases from immigrant advocacy groups. 
 
FURTHER ACTION/RECOMMENDATION:  The USAO will submit to ICE the employees’ 
formal request for indemnification.  OPLA will need to review and recommend action to DHS 
OGC.  CALD recommends that OPLA recommend to OGC that DHS indemnify.  A Status 
conference is scheduled in 45 days with mediator to discuss progress of settlement approval.   
 
 
NSLD, APLD, ELD, LELD and HRLD have no significant litigation to report at this time. 
 

(b)(6), (b)(7)c (b)(6), (b)(7)c

(b)(7)e (b)(6), (b)(7)c

(b)(6), (b)(7)c

(b)(6), (b)(7)c

ICE.2013FOIA24375000214

ykescoba
Line



ICE.2013FOIA24375000215



ICE.2013FOIA24375000216



Memorandum

United States Attorney
Western District of Washington

Subject:

Request for Indemnification  

Date:

April 5, 2010

To:

Janet Napolitano
Secretary
Department of Homeland Security

Principal Legal Advisor
Department of Homeland Security
Immigration and Customs Enforcement

From:

United States Attorney

Assistant United States Attorney
Chief, Civil Division

Assistant United States Attorney

I.  INDEMNIFICATION REQUESTED

On behalf of and 
(collectively, the “Defendants”), and pursuant to 28 C.F.R. § 50.15(c) and to Department of
Homeland Security (“DHS” or the “Agency”) Management Directive (“MD”) 0415, we request that
the DHS indemnify the Defendants and authorize to pay Plaintiff on their behalf $400,000 in
settlement and for dismissal with prejudice of the above-referenced matter.  As required by MD-
0415, the alleged conduct giving rise to Plaintiff’s claims was within the scope of the Defendants’
DHS employment and the proposed settlement is in the interest of the United States.

II.  INTRODUCTION

is a naturalized United States citizen and veteran of the United
States Army, who was detained at the Immigration and Customs Enforcement’s (“ICE”) Northwest
Detention Center (“NWDC”) for approximately 7.5 months.  Plaintiff brought this action against the
Defendants under Bivens v. Six Unknown Named Agents of the Bureau of Narcotics, 403 U.S. 388
(1971), alleging that the Defendants violated his Fourth and Fifth Amendment rights by including
material falsities and omissions in his arrest warrant and failing to conduct a reasonable or competent
investigation into Plaintiff’s claims of citizenship respectively.  

In lieu of an answer, Defendants filed a Motion to Dismiss and Motion for Summary
Judgment.  The District Court granted in part and denied in part Defendants’ Motions, finding that
Plaintiff had adequately pled constitutional violations against the Defendants, but deferring any
ruling on the defense of qualified immunity until, as requested by Plaintiff, limited discovery on the
defense was conducted.  Concurrent with this limited discovery, Defendants filed a protective notice
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of appeal to the Ninth Circuit Court of Appeals to give the appropriate Department of Justice
(“DOJ”) components sufficient time to decide whether or not to pursue appeal.  As part of that
appeal, the parties were ordered to participate in the Ninth Circuit’s Mediation Program.  Following
the mediation before the Ninth Circuit Mediator, the parties reached an agreement in principal to
settle this matter for $400,000.00 and a statement of regret from the Defendants (or the United States
Attorney), contingent on the present authorization request.  

We believe the early settlement of this matter would be in the interest of the United States for
the following primary reasons:

• There is substantial risk that Defendants’ searches will be found to be insufficiently
diligent, in part, because Defendants knew Plaintiff’s mother’s name and were aware,
at the time at least, that she had been naturalized in 1996.  With that information,
Defendants could have found evidence of Plaintiff’s citizenship in a variety of ways.

• That said, Defendants’ searches were hobbled by the incompetent maintenance of
Plaintiff’s records by the Agency.  Although not a party to this action, this
incompetence (and the fact that this Bivens action is Plaintiff’s sole source of relief)
may create additional motivation for a jury who wishes to “hold someone
accountable” to find Defendants liable.  We respectfully believe it is in interest of the
United States to support and uphold the morale of its agents and officers, when the
incompetence of the United States’ document management contributed to Plaintiff’s
unfortunate detention.

• The District Court Judge has informally expressed to Defendants’ counsel how
“troubling” this case is to him and his desire to see it settle.

• Plaintiff is currently unaware of or not focused on certain unfavorable key facts,
which likely will be uncovered during discovery.  Likewise, the current lawsuit is
relatively limited in terms of scope, potential defendants, and Plaintiff’s counsel’s
costs.

• Although discovery is limited to the qualified immunity defense, there will be a
substantial burden on the Agency to respond to Plaintiff’s discovery requests.

• There already has been significant negative national press coverage of this case.  

Therefore, we request that DHS indemnify Defendants and authorize to pay, on their behalf,
the Plaintiff $400,000 in settlement of the above-referenced matter in exchange for a dismissal with
prejudice.  

III.  PROCEDURAL POSTURE

Through his original lead counsel, the Northwest Immigrants Rights Project (“NWIRP”),
Plaintiff filed his Original Complaint against the Defendants on or about November 13, 2008, which
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was after the two year statutory deadline to file an administrative tort claim against the United States. 
See 3.  After proper
service upon the Defendants was effected, and after some delay in obtaining authorization from DOJ
for this office to represent the Defendants (in part, because of a possible conflict arising from
Defendant Potter’s prosecution for gun violations in this district), this office appeared on behalf of
the Defendants.  Contemporaneously, Plaintiff’s current lead counsel, an international
corporate law firm with over 1400 attorneys, appeared pro bono and, on August 21, 2009, filed
Plaintiff’s first Amended Complaint.  See D.C. Dkt. No. 19.  

In lieu of an answer, on October 2, 2010, Defendants filed a Motion to Dismiss and Motion
for Summary Judgment.  See D.C. Dkt. No. 22.  In the former motion, Defendants argued that (1)
Plaintiff had failed to plead facts that meet the plausibility standard of Ashcroft v. Iqbal, 129 S.Ct.
1937, 1949 (2009) and that (2) certain Defendants should be dismissed as the doctrine of respondent
superior is unavailable in Bivens cases.  In the latter motion, Defendants argued that their conduct (1)
was protected by the doctrine of qualified immunity or (2) arose from reliance on a facially valid
arrest warrant.  

On December 12, 2010, the District Court granted in part and denied in part Defendants’
Motion to Dismiss and Motion for Summary Judgment, finding that, as to the former, Plaintiff had
adequately pled non-supervisory constitutional violations against the Defendants (except Assistant
Field Office Director Michael Melendez who was dismissed).  See D.C. Dkt. No. 27 (“District
Court’s Order”).  Based upon Plaintiff’s request to conduct limited discovery on qualified immunity,
the District Court denied the latter motion without prejudice pursuant to Fed. R. Civ. P. 56(f)(1),
thus, essentially deferring any ruling on the defense of qualified immunity or reliance on a valid
arrest warrant until the completion of such limited discovery.  Id.  

The District Court, in turn, ordered the parties to submit a proposed limited discovery
schedule, including a deadline for Defendants’ renewed dispositive motion regarding qualified
immunity.  See D.C. Dkt. No. 27.  The parties submitted and the District Court approved a discovery
schedule, limited to qualified immunity issues, which includes modified initial disclosures, written
discovery, depositions, and, as ordered, would culminate in a dispositive motion deadline in late
August 2010.  See D.C. Dkt. Nos. 28-29.  Of note, Plaintiff expressed his intent “to request to inspect
relevant computer systems and to have a qualified operator perform the searches described in
Defendants’ declarations and capture screen shots or printouts related to such searches.”  Id.  Limited
discovery began on February 15, 2010 with the exchange of modified initial disclosures.  Each side
has also propounded its first set of requests for production and interrogatories.

Concurrently, Defendants filed a protective notice of appeal of the District Court’s Order to
the Ninth Circuit Court of Appeals to give the appropriate DOJ components (Civil Appellate and
Torts Branch, in particular) sufficient time to decide whether or not to pursue appeal.  See D.C. Dkt.
No. 30.  Defendants, the United States Attorney’s Office, and ICE have recommended against
pursuing the appeal. On January 15, 2010, the parties were referred to the Ninth Circuit’s Mediation
Program and, subsequently, Defendants were ordered to show cause why their appeal should not be
summarily denied for lack of jurisdiction because the District Court’s Order “appears to be a
nonappealable order.”  See
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  It is not entirely clear whether, but appears to be unlikely that, a search or a3

query could have located any additional information via Plaintiff’s criminal
history or fingerprints respectively.
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Finally, Defendants, of course, could have simply called the United States Army’s military
records repository in St. Louis to confirm Plaintiff’s claimed military service and either to confirm
his United States citizenship directly or to obtain the umber present in those records. 
Defendant could be expected to know this fact as well.

V.  STATEMENT OF LAW

Plaintiff brought this action against the Defendants under Bivens.  To state a cause of action
under Bivens, a plaintiff must allege: (1) that a right secured by the Constitution of the United States
was violated, and (2) that the violation was committed by a federal actor.  See Ashcroft v. Iqbal, 129
S. Ct. 1937, 1947 (2009).  Plaintiff alleges violations of his Fourth and Fifth Amendment rights.  

A. Plaintiff’s Fourth Amendment Claims

With respect to the former, Plaintiff claims that Defendants violated his “clearly established
right to be free from unreasonable searches and seizures as guaranteed by the Fourth Amendment . . .
.”  See Dist. Ct. Dkt. No. 19 at ¶ 5.1.  As the District Court correctly states in its Order, the seizure of
an individual violates the Fourth Amendment if it is objectively unreasonable under the
circumstances.  See Graham v. Connor, 490 U.S. 386, 397 (1989).  Further, the Ninth Circuit has
held that courts recognize “challenges to the validity of searches and seizures conducted pursuant to
a warrant if the affidavit in support of the warrant included false statements or material omissions
that were made intentionally or recklessly.”  See Al-Kidd v. Ashcroft, 580 F.3d 949, 973 (9th Cir.
2009) (citing Franks v. Delaware, 438 U.S. 154, 155-56 (1978); United States v. Stanert, 762 F.2d
775, 781 (9th Cir.1985) (extending Franks to material omissions)).

Here, Plaintiff alleges that both the Arrest Warrant and Notice to Appear were “replete with
material omissions  including the omission of Plaintiff’s detailed statements that he is a U.S.
Citizen  and they are replete with false statements  including inaccurate reports of 
immigration history.”  See Dist. Ct. Dkt. No. 23 at 9.  Plaintiff argues that the reckless inclusion of
such falsities and omissions render those documents invalid.  Id.  Plaintiff emphasizes that, at the
time of his interview with Plaintiff had two months left to serve of his prison
sentence, and “there were absolutely no exigent circumstances preventing Officers or

from using those two months to fulfill their duty to conduct a reasonable search of ICE records
to confirm credible and detailed statements.”  See Dist. Ct. Dkt. No. 23 at 4.
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B. Plaintiff’s Fifth Amendment Claims

With respect to the Fifth Amendment, Plaintiff claims that Defendants violated his Fifth
Amendment procedural due process rights.  See Dist. Ct. Dkt. No. 19 at ¶ 5.5.  The Ninth Circuit has
held that, when a court is “dealing with the detention of an individual who claims to be a United
States citizen,” if the individual’s “claim is true, his detention under the [Immigration and
Nationality Act] violates the Non-Detention Act as well as the Due Process Clause of the
Constitution.” See Flores-Torres v. Mukasey, 548 F.3d 708, 712 (9th Cir. 2008).  Of note, “Where
such serious injury (i.e. deportation) may be caused by INS decisions, its officials must be held to the
highest standards in the diligent performance of their duties.”  See Rivera v. Ashcroft, 394 F.3d 1129,
1134-35 (9th Cir. 2004) (citations omitted).

Plaintiff alleges that Defendants did not meet the standards of diligent performance of their
duties and, thereby, violated his procedural Fifth Amendment rights because they “deliberately
ignored detailed, credible history of his path to U.S. citizenship, they deliberately
ignored voluminous and readily accessible documents in their possession that demonstrated his
citizenship, and they deliberately ignored all the evidence in their possession contradicting their basis
for holding him.”  See Dist. Ct. Dkt. No. 23 at 8.  In short, Plaintiff alleges that Defendants failed to
conduct a reasonable or competent initial search into Plaintiff’s claims of citizenship and then failed
to conduct a reasonable or competent on-going investigation into the same.  

Plaintiff further claims that Defendants’ conduct also constitutes a violation of the
substantive component of Plaintiff’s Fifth Amendment rights.  See Dist. Ct. Dkt. No. 23 at 8. 
Plaintiff alleges that Defendants’ conduct was “so egregious that it shocks the conscience” in that
Defendants acted with deliberate indifference to Plaintiff’s constitutional rights. Id. (citing Porter v.
Osborn, 546 F.3d 1131, 1139 (9th Cir. 2008) (“Where extended opportunities to do better are teamed
with protracted failure even to care… Then, indifference is truly shocking.”)).  Indeed, Plaintiff has
claimed that Defendants’ actions demonstrate not only plain incompetence, but also animus toward
Plaintiff.  See Exhibit 1 hereto.

C. Qualified Immunity

Defendants would argue, of course, that their conduct is protected by the doctrine of qualified
immunity.  Government officials enjoy qualified immunity from civil damages unless their conduct
violates “clearly established statutory or constitutional rights of which a reasonable person would
have known.”  See Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  Even if a constitutional
violation occurred, officials are entitled to qualified immunity if they acted reasonably under the
circumstances.  See Millender v. County of Los Angeles, 564 F.3d 1143, 1148 (9th Cir. 2009).
“Qualified immunity balances two important interests  the need to hold public officials accountable
when they exercise power irresponsibly and the need to shield officials from harassment, distraction,
and liability when they perform their duties reasonably,” Pearson v. Callahan, 129 S.Ct. 808, 815
(2009), and protects “all but the plainly incompetent or those who knowingly violate the law.”
Malley v. Briggs, 475 U.S. 335, 341 (1986).  

Procedurally, in resolving a claim of qualified immunity, courts must determine whether,
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 Likewise, as argued in Defendants’ Motions, Defendants would argue that the their4

respective roles varied widely and what’s “reasonable” for a particular officer depends on his or
her role in the execution of the warrant.  KRL, 512 F.3d at 1190 (citing Ramirez v. Butte-Silver
Bow County, 298 F.3d 1022, 1027 (9th Cir. 2002)).  We would argue that Defendants 
and who did not seek an arrest warrant lacking in probable cause, but relied upon
representations made by their superiors, are still entitled to qualified immunity.
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taken in the light most favorable to a plaintiff, the defendant’s conduct violated a constitutional right
and, if so, whether the right was clearly established.  See Saucier v. Katz, 533 U.S. 194, 201 (2001);
McSherry v. City of Long Beach, 560 F.3d 1125, 1129-30 (9th Cir. 2009). While often beneficial to
address in that order, courts have discretion to address the two-step inquiry in the order they deem
most suitable under the circumstances. See Pearson, 129 S. Ct. at 818 (overruling holding in Saucier
that the two-step inquiry must be conducted in that order, and the second step is reached only if the
court first finds a constitutional violation); McSherry, 560 F.3d at 1130.

In response to Plaintiff’s Fourth Amendment claim (and, likewise, ultimately his procedural
due process Fifth Amendment claim), Defendants’ analysis would start, not with the content of the
Arrest Warrant, but with the existence or lack of probable cause.  An arrest is a lawful seizure if an
officer has probable cause that an individual committed a crime.  See Beck v. Ohio, 379 U.S. 89
(1964); see also Blankenhorn v. City of Orange, 485 F.3d 463, 470-71 (9th Cir. 2007) (stating that
probable cause must exist at the moment of arrest).  “Probable cause exists when, under the totality
of the circumstances known to the arresting officers (or within the knowledge of the other officers at
the scene), a prudent person would believe the suspect had committed a crime.”  Blankenhorn, 485
F.3d at 471 (citing Dubner v. City & County of San Francisco, 266 F.3d 959, 966 (9th Cir. 2001)). 
Thus, the issue for qualified immunity purposes is whether a reasonable officer would have believed
probable cause existed to support the arrest.  See Malley v. Briggs, 475 U.S. 335, 345-46 (1986)
(holding that qualified immunity shields an officer seeking an arrest warrant unless no reasonable
officer could think probable cause existed for the warrant).

Furthermore, Defendants would argue that they were allowed to reasonably rely on the
approval of the Arrest Warrant by either Defendant (in his quasi-judicial capacity), or perhaps
ICE attorneys or later the IJ.  See KRL v. Estate of Moore, 512 F.3d1184, 1189 (9th Cir. 2008); Beck
v. City of Upland, 527 F.3d 853, 864 (9th Cir. 2008) (holding actions of independent prosecutor
filing criminal charges may break casual link to investigating officers); Galen v. County of Los
Angeles, 477 F.3d 652,663 (9th Cir. 2007); see also Alvarez-Machain v. United States, 331 F.3d 604,
636 (9th Cir. 2003) (noting that “police officers have been held to be insulated from liability for
deprivations of liberty where there are independent, intervening acts of other decision-makers in the
criminal justice system, such as prosecutors, grand juries, or judges”) (rev’d on other grounds sub.
hom. Sosa v. Alvarez-Machain, 542 U.S. 692 (2004)). And, Defendants would further argue that they
should not lose their shield of qualified immunity because the Arrest Warrant was not “so lacking in
indicia of probable cause as to render official belief in its existence unreasonable.” Malley, 475 U.S.
at 344-45 (citation omitted).4
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VI.  ANALYSIS: RISKS AND VALUATION

A. Statement of Risks

Although there can be no doubt that the doctrine of qualified immunity sets a very high
standard for a plaintiff to establish liability (or, in another sense, a very low standard of competence
that a defendant must show), in some ways the two standards (“objective unreasonableness” and
“diligence” under the constitutional standards, and “reasonableness” under qualified immunity
jurisprudence) are two sides of the same coin.  Plaintiff will try to show that Defendants’
investigations were ultimately unreasonably circumspect and, thus, the Arrest Warrant invalid and
due process lacking, while Defendants will try to show that their conduct was, at a minimum, not
“plainly incompetent.”  

As experienced Ninth Circuit mediator, Mr. Goelz, opined, these standards can appear “very
squishy” to a jury and create “real liability issues.”  Of equal importance, as Mr. Goelz also opined,
the Ninth Circuit “is not a good place for bad facts,” even if we were to succeed in having one or two
Defendants dismissed via their renewed Motion for Summary Judgment.  Even though there is a
broad swath of fair minded “middle of the road” jurists in that Circuit, Mr. Goelz stated that it would
be “hard to find a good panel” in the Ninth Circuit with such facts, and that Defendants should not
proceed unless they had an “iron proof” legal theory. 
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• There are at least two DHS policies that were not followed in Defendants’ detention
and investigation:

• A June 21, 2004 Memorandum requires the ICE Special Agents in Charge
(“SAC”) of the relevant field office to give specific written authorization to
file Notices to Appear issued to aliens with prior military service and requires
that a written memorandum from the SAC be in the alien file showing the
factors the SAC considered.

• An October 19, 2004 Memorandum concerns Notice to Appear documentary
requirements.  “At a minimum,” the Memorandum required agents to
complete FD-249 fingerprint cards, print out of results, including negative
responses of name search in function, record of fingerprint
identification number, and documentation of consular notification, none of
which appear in this Plaintiff’s alien file and some of which may have aided in
his positive identification.

• The statute of limitations for any Federal Tort Claims Act (“FTCA”) claims passed on
June 29, 2008, two years after Plaintiff was released from ICE custody.  See 28
U.S.C. § 2401 (b).  The only relief this Plaintiff will receive, despite the conceded
negligence in the maintenance of his alien files, is through this lawsuit.  These facts
(the combined incompetence of the United States and its employees, and that this
Bivens action is Plaintiff’s sole source of relief) may create additional motivation for a
jury (or, indeed the Ninth Circuit), who wishes to “hold someone accountable,” to
find Defendants liable.

• Plaintiff has told a more or less consistent story and, at least to the Ninth Circuit
mediator, comes off as a reasonable if somewhat hapless person.

• Finally, we respectfully believe it is in interest of the United States to support its
agents and officers whose duty to conduct reasonable searches is, in part, as here,

(b)(6), (b)(7)c

(b)(7)e
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compromised by the incompetence of the United States’ document management,
which contributed to Plaintiff’s unfortunate detention.  We believe employee morale
could severely be affected if the agents and officers were left “hung out to dry.”

In short, there are substantial liability risks ranging from searches that could be deemed
incompetent (which themselves were hobbled by failures by other DHS employees), to policy
violations, to “guilt by association.”  At the end of the day, it is a matter of how much risk the
Agency is willing to expose its agents to.  Unfortunately, Plaintiff has a very simple story tell, while
Defendants’ story is a much more complex one for a jury to follow.

Furthermore, the following reasons weigh in favor of early (i.e., pre-judgment) settlement:

•  It does not appear that Plaintiff has focused on his mother’s name as a potential
fruitful source of claimed incompetence.  We believe that Plaintiff’s lead counsel,
K&L Gates, will do a very competent investigation in discovery and eventually
discover that a specific verifiable combination of search values could have found A-
414.  In other words, our position on the facts will become worse as discovery
proceeds. 

•

• Plaintiff’s counsel has suggested, and potentially could, expand this case to include
other Agency employees who had the ability (if not the duty), but failed, to conduct a
search of USCIS, including ICE attorneys, CIS computer specialists consulted by
Defendants, etc.  Even if they no longer can be named as Defendants, substantial
burden to these Agency employees would result.

• Although the discovery plan is limited to the qualified immunity defense, there will
be substantial burden on the Agency to respond to Plaintiff’s discovery requests,
including requests for the production of documents and eventually video-taped
computer searches by certified CIS experts, as well as a desired Fed. R. Civ. P.
30(b)(6) deposition.

• There already has been significant, negative, early and continuing press coverage of
this case.  See, e.g., http://latimes.com/news/nationworld/nation/la-na-citizen9-
2009apr09.0.2307847.full.story and
http://www.seattletimes.nwsource.com/html/nationworld/2010958681_apuscitizendet
ained.html

• Plaintiff’s lead counsel, has recognized expertise in e-discovery issues. 
Besides the certainty that it will do a competent electronic investigation, its fees in
particular will quickly increase and augment Defendants’ potential liability and limit

(b)(6), (b)(7)c

(b)(6), (b)(7)c
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its ability to settle at the present amount in the future.

In short, Defendants have significant leverage at this point in time, including the Ninth
Circuit appeal, which would be lost by waiting until a ruling on Defendants’ qualified immunity
defense. 

B. Valuation

Case Claims Settlement/Judgment Per Day; 
If Prorated (x 226)

Miller v John
Dougans et al; 05-ca-
292, D. Md.

Bivens & Section
1983 Claims

$215,000 $11,315;
Approx. $2.56 million

Soto-Torres v.
Johnson; S-99-CIV-
1695, E.D. Cal.

FTCA, Bivens &
Section 1983 Claims 

$100,000 
($75,000 fed.;$25,000
county)

Approx. $7,000;
$1.582 million

Harvey v. City of New
York; 07-cv-0343,
E.D.NY

Section 1983 Claims $145,000 Approx $4,500;
$1.017 million

Cabrales-Huerta v. 
United States;
SA-06-CA-0878,
W.D. Tex.

FTCA & Bivens
Claims

$99,000 $4,125;
$932,250

Plaintiff’s original settlement demand was based on a $3,000 per day figure.  Defendants
believe that Plaintiff derived this figure from a published opinion, Hyatt v. United States, 968 F.
Supp 96 (E.D.N.Y. 1997).  In Hyatt, an FTCA case, plaintiff brought claims of, inter alia, false
imprisonment after he was imprisoned for approximately 99 days.  Id. at 99.  While finding that
Plaintiff’s INS record mistakenly became part of an ongoing criminal investigation and
acknowledging that that administrative error contributed to the incarceration, the Court found that

(b)(6), (b)(5), (b)(7)c
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other “obvious” factors (which “a person proceeding with reasonable caution would have observed”)
made Plaintiff’s incarceration “grossly negligent.”  Id. at 102, 104, & 108-09.  The Court awarded
the plaintiff $297,000 (or $3,000 per day) after a bench trial.  Id. at 112.  The prorated amount in this
case (over 226 days) would be $700,000.

Defendants also believe that Robinson v. Multnomah Cnty et al., 08-cv-821-HU (D.Or.
2008), is instructive and justifies the proposed settlement and indemnification request herein, even
when the facts are viewed in Defendants’ light.  Plaintiff Robinson brought Section 1983 Claims
against Multnomah County and State of Oregon for an incarceration that was extended for 18 days
longer his sentence.  It appears that the delay in plaintiff’s release was due solely to an administrative
mis-communication between the State and County.  The parties settled for $30,000 or $1,428 per
day.  The prorated amount in this case (over 226 days) would be $376,516.

VII.  SETTLEMENT DISCUSSIONS AND PROPOSAL

As stated above, on January 15, 2010, the parties were ordered to attend on February 11,
2010 a settlement assessment conference to determine whether this matter would be appropriate for
the Ninth Circuit’s Mediation Program.  See 9th Cir. Dkt. No. 3.  With the consent of the Defendants
and our assigned ICE counsel, this office began to explore settlement discussions at that point by
requesting a settlement demand from Plaintiff.  Additionally, in the event informal settlement
discussions were to stall, this office was interested, indeed eager, to mediate this case before the
Ninth Circuit Mediator, Chris Goelz, who in the past has been fair to the government and is familiar
with high profile cases such as this one.  

At the assessment conference on February 11, Plaintiff expressed his willingness to explore
settlement and mediation, if necessary, with Mr. Goelz.  On February 18, 2010, Plaintiff transmitted
his original settlement demand, attached in Exhibit 1 hereto, of (1) $700,000 and (2) a written
apology from (a) each of the Defendants and (b) the Secretary of the Department of Homeland
Security herself.  While the parties explored direct, informal settlement discussions (see further
correspondence in Exhibit 1), Mr. Goelz stayed the briefing schedule and the Circuit’s order to
Defendants to show cause why the appeal should not be summarily dismissed, and ordered mediation
on March 26, 2010.  See 9th Cir. Dkt. Nos. 5-6.  

Following the mediation before Mr. Goelz, the parties reached an agreement in principal to
settle this matter for (1) $400,000.00 and (2) a statement of regret from the Defendants (or the United
States Attorney), contingent on the present indemnification request.  The parties also agreed (3) to
stay (a) the limited discovery in District Court and (b) the Ninth Circuit appeal for at least 60 days,
with an understanding that DHS’ consideration of the proposed indemnification request herein likely
will not be complete by that point.  In any event, Defendants note that Plaintiff’s original demand is
75% higher than the proposed settlement amount; that Defendants did not formally make any offer of
settlement and otherwise proceeded consistent with ICE regulations; and Defendants’ case is
otherwise not prejudiced in any way by these discussions. 

As to the statement of regret, the parties agreed that it would contain merely the following:
(1) a statement of general regret (not apology) that a United States citizen was detained, (2) an

ICE.2013FOIA24375000234
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acknowledgment of his honorable discharge (which is evidenced on his DD-214), and (3) an
explanation of what ICE has done since approximately 2004 to assure that such a detention not occur
again.  The latter would be drafted by ICE itself.

VIII.  CONCLUSION

For the foregoing reasons, Defendants request and this office recommends that DHS
indemnify the Defendants and authorize to pay Plaintiff on their behalf $400,000 in settlement and
for dismissal with prejudice of the above-referenced matter.  

Please let us know if you would like to receive and review any of the documents referenced
herein.

Cc: 

Deputy Chief, Torts
DHS ICE OPLA CALD

Associate Legal Advisor
CHS ICE CALD

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 
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EXHIBIT 1
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ORDER - 2

On October 2, 2009, Defendants filed a Motion to Dismiss, or in the Alternative,

Motion for Summary Judgment.  Dkt. 22.  On October 26, 2009, Plaintiff responded. 

Dkt. 23.  On October 30, 2009, Defendants replied.  Dkt. 26.

II. FACTUAL BACKGROUND

In the instant motion, Defendants attack the Plaintiff’s pleading, as well as move

for summary judgment.  See Dkt. 22.  Defendants have submitted evidence in support of

their motion for summary judgment.  See id., Exhs. A-J.  For organizational purposes, the

Court will separate the facts alleged in the pleadings from the facts submitted in support

of the motion.

A. The Complaint

Plaintiff alleges that he was born in Belize in and emigrated to the United

States when he was seven years old. Complaint ¶ 3.1. On March 29, 1990, Plaintiff’s

mother completed an Immigration and Naturalization Service Form that indicated that

Plaintiff’s alien number (“A number”) was and that his social security

number was Id., Exh. B.  Plaintiff’s mother spelled his first name as

”  Id.  The form also indicates that, at that time, Plaintiff’s immigration status

was “illegal.”  Id.

On July 23, 1992, Plaintiff was granted permanent resident status under a second

A number, Id. ¶ 3.3; see also id., Exh D.  In November 1996, Plaintiff

enlisted in the United States military.  Id. ¶ 3.5.  While serving in the United States

military, Plaintiff applied to become a United States citizen.  Id. ¶ 3.6.   Plaintiff’s

application was approved and on October 28, 1998, Plaintiff was sworn in as a United

States citizen.  Id. ¶ 3.7.  The certificate of citizenship identifies his A number

Id., Exh. J.  In July 2003, Plaintiff was honorably discharged from the United States

military, Id. ¶ 3.8.

(b (6), (b)(7)c 

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 

(6), (b)(7 c 
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ORDER - 6

constitutionally mandated to perform a search of ICE records using
name, social security number, or fingerprints. Defendants’

repeated failure to conduct even the most minimal investigation of their
own records is patently unreasonable and arbitrary.

Id. ¶ 3.31.

On June 29, 2006, the attorney representing ICE filed a motion to dismiss the

deportation proceeding against Plaintiff.  As of that date, Plaintiff had been detained for

“226 days (seven-and-a-half months).”  Id. ¶ 3.32.  Plaintiff alleges that the attorney for

ICE advised the immigration court that 

the proceedings had been “improvidently begun.” Shockingly, ICE did not
reveal that was a citizen in its pleading, which led the charges
to be dismissed without prejudice. [Complaint,] Ex. N (p. 73). As a result,
Immigration Judge Josephson dismissed the case “without prejudice” and
noted that the rationale for the dismissal was “DHS Request” rather than
due to the fact that is a U.S. Citizen. continues to
live in fear that he may be unlawfully seized and detained again by ICE in
the future.

Id. (emphasis in original).

B. Defendants’ Exhibits

Defendants claim that, at some point after Plaintiff became a United States citizen,

“an unidentified person changed plaintiff’s last name in A file from ‘

to ‘ ’.”  Dkt. 22 at 4 (citing id., Exh. J (Dkt. 22-11), Declaration of

(“ ”), ¶ 4).  Plaintiff’s first name was also changed from “ to

”  ., ¶ 4.  Therefore, the name that corresponded to A number

was “ ”

Defendant confirms that she interviewed Plaintiff at the Pierce County

Jail on September 21, 2005.  Dkt. 22, Exh. B, Declaration of (“

), ¶ 3a.  She concedes that she has “no recollection of [her] interactions with

[Plaintiff].”  Id.  She does, however, claim that she searched the ICE

database to verify Plaintiff’s assertions that he was an American citizen.  Id. ¶ 3c. 

After conducting “all reasonable checks with the information provided” to her under

(b)(6), (b)(7)c 

(b)(6), (b)(7  

(b)(6), (b)(7)c 

(b)(6), (b)(7)c (b)(6), (b)(7)c 

(b)(6), (b)(7)c (b)(6), (b)(7)c 

)(6), (b)(7)  (b)(6), (b)(7)c 

(b)(6), (b)(7)c (b)(6), (b)(7)c 

(b)(6), (b)(7)c (b)(6), (b)(7)c 

(b)(6), (b)(7)c (b)(6), (b)(7)c 

b)(6), (b)(7)  
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Plaintiff’s A number file, Defendant prepared an Arrest Warrant,

Notice to Appear, and Notice of Custody Determination.  Id.  She claims that 

[t]here was no other information, evidence, or investigation to substantiate
continuance of this case. Acting within the scope of my employment, I had
no further means of ascertaining [Plaintiff’s] immigration status, and was
then required to move forward with removal proceedings.

Id. 

On September 23, 2005, Defendant approved the documents prepared by

Defendant thereby initiating removal proceedings against Plaintiff under

Plaintiff’s original alien file, A number with a Notice to Appear (Form

I-862).  Id. at 9. The Notice to Appear charged Plaintiff with removal pursuant to 8

U.S.C. § 1182(a)(6)(A)(I) (INA § 212(a)(6)(A)(I)), alien present in the United States

without being lawfully admitted, and 8 U.S.C. § 1182(a)(2)(A)(i)(I) (INA §

212(a)(2)(A)(i)(I)), alien convicted of a crime of moral turpitude.  Id.

The arrest warrant states that Plaintiff was in the United States in violation of the

immigration laws of the United States and directs any officer of the Immigration and

Naturalization Service to take Plaintiff into custody pursuant to the immigration laws of

the United States.  Id., p. 11.  Defendant decision to issue the arrest warrant was

based upon Defendant investigation and Defendant Potter never saw nor

spoke with Plaintiff.  Id., ¶ 3a.

Upon Plaintiff’s arrival at the detention center, Defendant

served Plaintiff with the Arrest Warrant, the Notice to Appear before an Immigration

Judge, and the Notice of Custody Determination.  Dkt. 22, Ex. C, Declaration of

¶ 5.  When Plaintiff told Defendant that he was a United

States citizen, she searched the and could not find any evidence that

Plaintiff was a citizen.  Id. ¶ 3.  She also claims that Plaintiff did not provide her with any

evidence that he was a citizen.  Id. ¶ 4. After serving Plaintiff with the Arrest Warrant,

Notice of Custody Determination, and the Notice to Appear, Defendant

(b)(6), (b)(7)c (b)(6), (b)(7)c 

(b)(6), (b)(7)c 
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(b)(7)e

(b)(6), (b)(7)c 

ICE.2013FOIA24375000252



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1 Bivens was the first Supreme Court decision authorizing plaintiffs to bring claims for
money damages against individual federal officials based on constitutional violations where no
federal statute authorized such a suit; courts have subsequently referred to these as “Bivens
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asked Defendant to conduct a computer systems search for Plaintiff’s

name.  Id. ¶ 6.

After discussing Plaintiff with Defendan Defendant 

also conducted a search in the and could find no evidence

documenting that Plaintiff was a United States citizen.  Dkt. 22, Ex. D, Declaration of

¶ 3.  Defendant claims that he asked Plaintiff where

Plaintiff’s DD Form 214 and his Naturalization Certificate were located and that Plaintiff

did not know where either document was located.  Id. ¶ 4.

During the first hearing before Immigration Judge Kenneth Josephson, Plaintiff

repeatedly asserted that he was a naturalized U.S. citizen.  See Dkt. 22, Exh F.  However,

Plaintiff offered no documentary proof of his citizenship.  Id. at 4, lines 14-20.  The judge

informed Plaintiff that he could not simply state that he was a citizen but needed to

provide evidence of his citizenship.  Id. at 6, lines 22-25, and 7, lines 1-6.

At the next hearing on January 24, 2006, ICE Assistant Chief Counsel 

represented DHS. told Immigration Judge Josephson that he could

find no records of Plaintiff's claimed naturalization in the A number file.  Dkt. 22, Ex.

G at 14, lines 2-4.  Judge Josephson asked Plaintiff if he had his military discharge or

citizenship papers and Plaintiff told the court he had never received his citizenship papers

and his military discharge papers were in the trunk of his car.  Id. at 18, lines 1-13, and

19, lines 14-19.  After questioning Plaintiff about his status, Judge Josephson ordered

Plaintiff removed from the United States to Belize.  Id. at 30-34.

III. DISCUSSION

Plaintiff has brought this action under Bivens v. Six Unknown Named Agents of the

Bureau of Narcotics, 403 U.S. 388 (1971).1  Defendants have submitted a motion to

(b)(6), (b)(7)c 
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dismiss, or in the alternative, a motion for summary judgment.  Dkt. 22.  Defendants have

also submitted several exhibits in support of their motion.  Id., Exhs. A-J.  If, on a motion

to dismiss for failure to state a claim

matters outside the pleadings are presented to and not excluded by the
court, the motion must be treated as one for summary judgment under Rule
56. All parties must be given a reasonable opportunity to present all the
material that is pertinent to the motion.

Fed. R. Civ. P. 12(d).  In compliance with this rule of procedure, the Court will first

consider Defendants’ motion to dismiss and arguments regarding Plaintiff’s failure to

state a claim.  For this portion of the analysis, the Court will exclude the exhibits

submitted by Defendants.

A. Motion to Dismiss

Defendants Melendez and Potter argue that Plaintiff has failed to state a claim

against them upon which relief may be granted because the claims are based solely on the

doctrine of respondeat superior.  Dkt. 22 at 9, lines 2-6.  Defendants also argue that

Plaintiff’s complaint should be dismissed because it does not meet the pleading

requirements set forth in the recent Supreme Court decisions of Bell Atlantic Corp. v.

Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009).  Dkt. 22 at

18-20.

1. Pleading Standard

The adequacy of pleadings is governed by Fed. R. Civ. P. 8(a)(2), which requires

that a complaint allege “a short and plain statement of the claim showing that the pleader

is entitled to relief.”  This rule “requires more than labels and conclusions, and a

formulaic recitation of the elements of a cause of action will not do. Factual allegations

must be enough to raise a right to relief above the speculative level.”  Twombly, 550 U.S.

at 555 (internal citations omitted).

Material allegations are taken as admitted and the complaint is construed in the

plaintiff’s favor.  Keniston v. Roberts, 717 F.2d 1295, 1300 (9th Cir. 1983).  “While a

complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual

ICE.2013FOIA24375000254
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allegations, a plaintiff’s obligation to provide the grounds of his entitlement to relief

requires more than labels and conclusions, and a formulaic recitation of the elements of a

cause of action will not do.”  Twombly, 550 U.S. at 555- 558.  “Factual allegations must

be enough to raise a right to relief above the speculative level, on the assumption that all

the allegations in the complaint are true (even if doubtful in fact).”  Id. at 555.  Plaintiffs

must allege “enough facts to state a claim to relief that is plausible on its face.”  Id. at

570. 

Determining whether the allegations in a complaint are “plausible” is “a

context-specific task that requires the reviewing court to draw on its judicial experience

and common sense.”  Iqbal, 129 S. Ct. at 1950.  If the “well-pleaded facts do not permit

the court to infer more than the mere possibility of misconduct,” the complaint should be

dismissed for failing to “show[ ] that the pleader is entitled to relief” as required by Rule

8(a)(2).  Id.

2. Defendants’ Motion

Defendants challenge whether Plaintiff has stated a Bivens claim for supervisor

liability and whether Plaintiff has stated valid claims of Constitutional violations.

a. Supervisor Liability

Defendants argue that in Ashcroft v. Iqbal, 129 S.Ct. 1937, 1948 (2009), “the

Supreme Court eliminated the theory of supervisory liability from Bivens suits.”  Dkt. 22

at 10.  In Iqbal, the Court stated that because “vicarious liability is inapplicable to Bivens

. . . suits, a plaintiff must plead that each Government-official defendant, through the

official’s own individual actions, has violated the Constitution.”  Ashcroft v. Iqbal, 129 S.

Ct. 1937, 1948 (2009).  Although this holding seems to have limited the liability of

supervisors, the Court disagrees with Defendants’ proposition that supervisor liability has

been “eliminated.”  

In an opinion issued post-Iqbal, the Ninth Circuit identified four general situations

in which supervisory liability may be imposed: 

ICE.2013FOIA24375000255
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(1) for setting in motion a series of acts by others, or knowingly refusing to
terminate a series of acts by others, which they knew or reasonably should
have known would cause others to inflict constitutional injury; (2) for
culpable action or inaction in training, supervision, or control of subordinates;
(3) for acquiescence in the constitutional deprivation by subordinates; or (4)
for conduct that shows a reckless or callous indifference to the rights of
others.

Al-Kidd v. Ashcroft, 580 F.3d 949, 965 (9th Cir. 2009) (citing Larez v. City of Los

Angeles, 946 F.2d 630, 646 (9th Cir. 1991)).

In this case, Defendant Melendez argues that the Court should dismiss Plaintiff’s

claims against him because the complaint lacks an allegation of his personal participation. 

Dkt. 22 at 11.  The Court agrees.  Plaintiff’s complaint alleges as follows:

1.2.5. At all times relevant, Michael Melendez was the Immigration
and Customs Enforcement Supervising Deportation and Removal Officer
for the Northwest Detention Center. On information and belief, at all times
relevant, Michael Melendez was responsible for training and supervision of
the ICE agents and officers whose conduct caused the injuries alleged
herein. As part of his job responsibilities, Officer Melendez had a duty to
ensure that no U.S. citizens were detained by ICE. At all relevant times
Officer Melendez was acting under color of federal law and is sued in his
individual capacity.

***
3.33. On information and belief, with deliberate indifference, intent,

or reckless disregard, Defendants failed to adequately and properly train
and supervise Agents and and other officers
and agents involved in the arrest, detention, questioning, and removal
proceedings to which was subjected. On information and
belief, Defendants’ failure to provide proper and adequate training and
supervision was a proximate cause of the injuries that suffered. 

Complaint.  The pleaded facts against Defendant Melendez are no more than labels and

conclusions because Plaintiff alleges only that Defendant Melendez “was responsible for

training and supervision” and that he failed to provide “proper and adequate training.” 

Moreover, based on these assertions, the Court is left to simply infer the mere possibility

of culpable conduct by Defendant Melendez.  Therefore, the Court grants Defendants’

motion on this issue and Plaintiff’s claims against Defendant Melendez are dismissed

without prejudice.

With respect to Defendant , he argues that Plaintiff’s complaint against him

is “similarly flawed.”  Dkt. 22 at 11.  The Court disagrees because Plaintiff has alleged

(b)(6), (b)(7)c (b)(6), (b)(7)c 
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more than mere labels and conclusions.  For example, Plaintiff has alleged that (1)

Defendant unlawfully approved the Form I-213 and issued an invalid Notice to

Appear when he knew, or recklessly or callously disregarded evidence that Plaintiff was

a United States citizen, Complaint, ¶ 3.11-3.13, and (2) Defendant Potter’s failure to

conduct any investigation into the I-213, despite inconsistencies, demonstrates deliberate

indifference to [Plaintiff’s] constitutional rights, Id. ¶ 3.33, 5.3, 5.7.  The Court finds that

Plaintiff has pled sufficient facts to state a claim that is plausible on its face.  Therefore,

the Court denies Defendants’ motion to dismiss Plaintiff’s claim against Defendant

b. Constitutional claims.

Defendants argue that Plaintiff asserts Constitutional violations without

adequately alleging facts to support those claims.  Dkt. 22 at 18-20.  The Complaint

alleges violations of Plaintiff’s Fourth and Fifth Amendment rights.  With respect to the

former, Plaintiff claims that Defendants violated his “clearly established right to be free

from unreasonable searches and seizures as guaranteed by the Fourth Amendment . . . .” 

Complaint, ¶ 5.1.  The seizure of an individual violates the Fourth Amendment if it is

objectively unreasonable under the circumstances.  See Graham v. Connor, 490 U.S.

386, 397 (1989).  The Ninth Circuit has held that courts recognize

challenges to the validity of searches and seizures conducted pursuant to a
warrant if the affidavit in support of the warrant included false statements or
material omissions that were made intentionally or recklessly.  See Franks
v. Delaware, 438 U.S. 154, 155-56 (1978); United States v. Stanert, 762
F.2d 775, 781 (9th Cir.1985) (extending Franks to material omissions).

Al-Kidd, 580 F.3d at 973.

In this case, Plaintiff argues that the complaint contains sufficient factual

allegations that 

both the arrest warrant and the supporting documents (Form I-213 and Form
I-862) plainly were replete with material omissions – including the
omission of detailed statements that he is a U.S. Citizen – and
they are replete with false statements – including inaccurate reports of 

immigration history. Such falsities and omissions render those
documents invalid.

(b)(6), (b)(7)c 

(6), (b)(7)  

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 
b) ), (b)  
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Dkt. 23 at 9.  The Court agrees to the extent that the complaint contains sufficient factual

allegations to create a plausible claim for a violation of an individual’s Fourth

Amendment rights.  Therefore, Defendants’ motion is denied on this issue.

With respect to the Fifth Amendment, Plaintiff claims that Defendants violated

his right to due process of law.  Complaint, ¶ 5.5.  The Ninth Circuit has recently held

that, when a court is “dealing with the detention of an individual who claims to be a

United States citizen,” if the individual’s “claim is true, his detention under the

[Immigration and Nationality Act] violates the Non-Detention Act as well as the Due

Process Clause of the Constitution.”  Flores-Torres v. Mukasey, 548 F.3d 708, 712 (9th

Cir. 2008).

In this case, it is undisputed that Plaintiff was a United States citizen and that he

was detained by ICE.  The Court finds that Plaintiff has alleged facts that create a

plausible claim for a violation of Plaintiff’s due process rights.  Therefore, Defendants’

motion is denied on this issue.

3. Conclusion – Motion to Dismiss

The Court finds that Plaintiff has failed to state a claim upon which relief may be

granted against Defendant Melendez.  Therefore, Defendants’ motion to dismiss is

granted on this issue and Plaintiff’s claim against Defendant Melendez is dismissed

without prejudice.  The Court denies the remainder of Defendants’ motion to dismiss.

B. Motion for Summary Judgment

Defendants and argue that they are entitled to

summary judgment based on qualified immunity because they acted pursuant to a valid

arrest warrant.  Id., lines 7-9.  Defendant also argues that she is entitled to

summary judgment on the issue of qualified immunity.  Id.  For this portion of the

opinion, the Court will consider matters outside the pleading that have been presented to

the Court.

(b)(6), (b)(7)c (b)(6), (b)(7)c 

(b)(6), (b)(7)c 
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1. Summary Judgment Standard

Summary judgment is proper only if the pleadings, the discovery and disclosure

materials on file, and any affidavits show that there is no genuine issue as to any material

fact and that the movant is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c).

The moving party is entitled to judgment as a matter of law when the nonmoving party

fails to make a sufficient showing on an essential element of a claim in the case on which

the nonmoving party has the burden of proof.  Celotex Corp. v. Catrett, 477 U.S. 317,

323 (1985).  There is no genuine issue of fact for trial where the record, taken as a

whole, could not lead a rational trier of fact to find for the nonmoving party.  Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986) (nonmoving party must

present specific, significant probative evidence, not simply “some metaphysical doubt”).

See also Fed. R. Civ. P. 56(e).  Conversely, a genuine dispute over a material fact exists

if there is sufficient evidence supporting the claimed factual dispute, requiring a judge or

jury to resolve the differing versions of the truth.  Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 253 (1986); T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Ass’n, 809 F.2d

626, 630 (9th Cir. 1987).

The determination of the existence of a material fact is often a close question. The

Court must consider the substantive evidentiary burden that the nonmoving party must

meet at trial – e.g., a preponderance of the evidence in most civil cases.  Anderson, 477

U.S. at 254; T.W. Elec. Serv., Inc., 809 F.2d at 630.  The Court must resolve any factual

issues of controversy in favor of the nonmoving party only when the facts specifically

attested by that party contradict facts specifically attested by the moving party.  The

nonmoving party may not merely state that it will discredit the moving party’s evidence

at trial, in the hopes that evidence can be developed at trial to support the claim.  T.W.

Elec. Serv., Inc., 809 F.2d at 630 (relying on Anderson, supra).  Conclusory, nonspecific

statements in affidavits are not sufficient, and missing facts will not be presumed.  Lujan

v. Nat’l Wildlife Fed’n, 497 U.S. 871, 888-89 (1990).

ICE.2013FOIA24375000259
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2. Qualified Immunity Standard

Government officials enjoy qualified immunity from civil damages unless their

conduct violates “clearly established statutory or constitutional rights of which a

reasonable person would have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).

Thus, if a constitutional violation occurred, officials are entitled to qualified immunity if

they acted reasonably under the circumstances.  Millender v. County of Los Angeles, 564

F.3d 1143, 1148 (9th Cir. 2009).  “Qualified immunity balances two important interests

– the need to hold public officials accountable when they exercise power irresponsibly

and the need to shield officials from harassment, distraction, and liability when they

perform their duties reasonably,” Pearson v. Callahan, 129 S.Ct. 808, 815 (2009), and

protects “all but the plainly incompetent or those who knowingly violate the law,”

Malley v. Briggs, 475 U.S. 335, 341 (1986).

In resolving a claim of qualified immunity, courts must determine whether, taken

in the light most favorable to a plaintiff, the defendant’s conduct violated a constitutional

right, and if so, whether the right was clearly established.  Saucier v. Katz, 533 U.S. 194,

201 (2001); McSherry v. City of Long Beach, 560 F.3d 1125, 1129-30 (9th Cir. 2009).

While often beneficial to address in that order, courts have discretion to address the

two-step inquiry in the order they deem most suitable under the circumstances.  Pearson,

129 S. Ct. at 818 (overruling holding in Saucier that the two-step inquiry must be

conducted in that order, and the second step is reached only if the court first finds a

constitutional violation); McSherry, 560 F.3d at 1130.

3. Defendants’ Motion

Defendants argue that they are entitled to qualified immunity from Plaintiff’s

claims of constitutional violations.  Dkt. 22 at 14-18.  Plaintiff counters that he “must be

afforded a right to conduct discovery in which he confronts the Defendants with their

admissions and examines the inconsistencies regarding the purported searches that were

conducted.”  Dkt. 23 at 24 (citing Fed. R. Civ. P. 56(f)).  The Supreme Court has

ICE.2013FOIA24375000260
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recognized that limited discovery, tailored to the issue of qualified immunity, will

sometimes be necessary before a district court can resolve a motion for summary

judgment.  See Anderson v. Creighton, 483 U.S. 635, 646 n. 6 (1987); see also

Crawford-El v. Britton, 523 U.S. 574, 593 n. 14 (1998) (plurality opinion) (stating that

qualified immunity exists to protect officials from “broad-reaching discovery” but not

from discovery altogether (quoting Harlow v. Fitzgerald, 457 U.S. 800, (1982))).

In this case, Plaintiff argues that the Court should allow limited discovery before

ruling on the issue of qualified immunity and, pursuant to Fed. R. Civ. P. 56(f), has

submitted a declaration by counsel in support of the discovery request.  Counsel for

Plaintiff declares as follows.

2.    . . . Defendants’ declarations raise material facts concerning
what actions they took to search for evidence of citizenship
in their own records. Defendants’ arguments are inconsistent with their
declarations and raise serious questions regarding whether any competent
search of Defendants’ records was made prior to and during
incarceration.

3.   must be afforded the right to conduct discovery in
which he confronts the Defendants with their admissions regarding the
types of searches that are possible and examines the inconsistencies
regarding the purported searches that were conducted and the results that
necessarily would have been returned had those searches been conducted. 

Dkt. 25, Declaration of The Court agrees with Plaintiff to the extent

that limited discovery is appropriate to develop the record as to the facts regarding

qualified immunity issues.  Therefore, the Court will deny Defendants’ motion for

summary judgment without prejudice pursuant to Fed. R. Civ. P. 56 (f)(1).  The parties

are ordered to confer and submit (1) a proposed limited discovery schedule and (2) a

deadline for either a dispositive motion re: qualified immunity or a full joint status report

as previously ordered by the Court (see Dkt. 5).  The parties must submit their plan to the

Court no later than December 31, 2009.

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 

(b)(6), (b)(7)c 
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IV. ORDER

Therefore, it is hereby

ORDERED that Defendants' Motion to Dismiss, or in the Alternative, Motion for

Summary Judgment (Dkt. 22) is GRANTED in part and DENIED in part as explained

herein.  Defendant Melendez is DISMISSED without prejudice.  The parties must file

a joint submission as explained herein no later than December 31, 2009.

DATED this 10th day of December, 2009.

A                 
BENJAMIN H. SETTLE
United States District Judge
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As the end of FY 10 approaches, I want to make sure we've set aside enough funds to pay for this settlement, once S1 
approves. We need 100K from HSI and 400K from ER0 (  do I have thuse amounts right?). 
 
Thank you both.  
 

 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Sent from my BlackBerry Wireless Handheld 
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b)(6), (b)( )c 
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Sent: Thu Aug 26 14:17:56 2010 
Subject:  settlement reminder 
 
As the end of FY 10 approaches, I want to make sure we've set aside enough funds to pay for this settlement, once S1 
approves. We need 100K from HSI and 400K from ER0 (chris, do I have thuse amounts right?). 
 
Thank you both.  
 

 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Sent from my BlackBerry Wireless Handheld 
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Sent from my BlackBerry Wireless Handheld 
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‐‐‐‐‐ Original Message ‐‐‐‐‐ 
From:
To:
Sent: Thu Aug 26 17:24:14 2010 
Subject: Re: settlement reminder 
 
The total settlement amount is $400K.  The breakdown should be $300K from ERO and $100K for HSI. 
 

 
‐‐‐‐‐ Original Message ‐‐‐‐‐ 
From: 
To: Cleary, Jennifer S; Cunningham, Maria A 
Cc:
Sent: Thu Aug 26 14:17:56 2010 
Subject: settlement reminder 
 
As the end of FY 10 approaches, I want to make sure we've set aside enough funds to pay for this settlement, once S1 
approves. We need 100K from HSI and 400K from ER0   do I have thuse amounts right?). 
 
Thank you both.  
 

 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Sent from my BlackBerry Wireless Handheld 

 (b)(6), (b)(7)c

 (b)(6), (b)(7)c

 (b)(6), (b)(7)c

 b)(6), (b)(7

 (b)(6), (b)(7)c

 (b)(6), (b)(7)c

 (b)(6), (b)(7)c

 (b (6), (b) 7)c

 (b)(6), (b)(7)
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Sent from my BlackBerry Wireless Handheld 
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As the end of FY 10 approaches, I want to make sure we've set aside enough funds to pay for this settlement, once S1 
approves. We need 100K from HSI and 400K from ER0   do I have thuse amounts right?). 
 
Thank you both.  
 

 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Sent from my BlackBerry Wireless Handheld 
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Thank you both.  
 

 
‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
Sent from my BlackBerry Wireless Handheld 
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Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road, Room 6080 
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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FYI -- ICE’s supervisory attorneys in DC were briefed today on the settlement offer in the case.  Based on the 
discussions during this briefing, ICE will entertain a request for indemnification with a real possibility of a favorable 
recommendation should the request be for an amount under $500,000.  Of course, the DHS Secretary makes the final 
decision on any indemnification request, and there is no guarantee the DHS Secretary will follow ICE’s recommendation.  
 
Please let me know as soon as possible when and where the mediation will be scheduled so that I can make my travel 
arrangements to attend.   
 
Thanks, 
 

Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road, Room 6080 
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Department of Homeland Security 
24000 Avila Road
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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recommendation should the request be for an amount under $500,000.  Of course, the DHS Secretary makes the final 
decision on any indemnification request, and there is no guarantee the DHS Secretary will follow ICE’s recommendation.  
 
Please let me know as soon as possible when and where the mediation will be scheduled so that I can make my travel 
arrangements to attend.   
 
Thanks, 
 

Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road,
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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FYI -- ICE’s supervisory attorneys in DC were briefed today on the settlement offer in the case.  Based on the 
discussions during this briefing, ICE will entertain a request for indemnification with a real possibility of a favorable 
recommendation should the request be for an amount under $500,000.  Of course, the DHS Secretary makes the final 
decision on any indemnification request, and there is no guarantee the DHS Secretary will follow ICE’s recommendation.  
 
Please let me know as soon as possible when and where the mediation will be scheduled so that I can make my travel 
arrangements to attend.   
 
Thanks, 
 

Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road,
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road,
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Please let me know if you need anything else to begin the payment process, and when you 
estimate the payment will be made.  I am aware that we are currently under a continuing 
resolution which expires soon.  
 
Thanks, 
 

Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road,
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
 

(b)(6), (b)(7)(C)

(b)(6), (b)(7)(C)

(b)(6), (b)(7

ICE.2013FOIA24375000484



ICE.2013FOIA24375000485



ICE.2013FOIA24375000486



ICE.2013FOIA24375000487



4

Department of Homeland Security 
24000 Avila Road,
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360-
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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Dear

Attached is the executed settlement agreement for the case and the settlement 
memo showing S1's approval of the settlement amount.  The payee information is located on 
page 2 of the settlement agreement.  The total amount of the settlement agreement is 
$400k with $300k coming from ERO and $100k coming from HSI.   
 
Please let me know if you need anything else to begin the payment process, and when you 
estimate the payment will be made.  I am aware that we are currently under a continuing 
resolution which expires soon.  
 
Thanks, 
 

Associate Legal Advisor 
Commercial & Administrative Law Division 
U.S. Immigration and Customs Enforcement 
Department of Homeland Security 
24000 Avila Road,
Laguna Niguel, CA 92677 
  
Office Phone: (949) 360
Direct Phone:  (949) 360
Facsimile: (949) 360-3208 
________________________________________________ 
  
This document and any attachment(s) hereto, may contain confidential and/or sensitive attorney/client privileged 
information or attorney work product and/or U.S. Government information, and is not for release, review, retransmission, 
dissemination, or use by anyone other than the intended recipient.  Please notify the sender if this email has been 
misdirected and immediately destroy all originals and copies of the original.  Any disclosure of this document must be 
approved by the Office of the Principal Legal Advisor, U.S. Immigration and Customs Enforcement, Department of 
Homeland Security. 
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FURTHER ACTION/RECOMMENDATION:  CALD recommends that OPLA recommend to OGC that DHS 
indemnify.  A status conference is scheduled on May 11, 2010 with mediator to discuss progress of settlement approval.  
  

Deputy Chief for Tort Litigation 
Commercial & Administrative Law Division 
Office of the Principal Legal Advisor 
U.S. Immigration and Customs Enforcement 
500 12th Street SW, 9th Floor 
Washington, DC  20024 
  
(202) 732-

*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** 
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This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is 
not for release, review, retransmission, dissemination or use by anyone other than the intended recipient.  Please notify 
the sender if this email has been misdirected and immediately destroy all originals and copies. Any disclosure of this 
document must be approved by the Office of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement.  This 
document is for INTERNAL GOVERNMENT USE ONLY.  FOIA exempt under 5 U.S.C. § 552(b)(5). 
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FURTHER ACTION/RECOMMENDATION:  The USAO will submit to ICE the employees’ formal request
for indemnification.  OPLA will need to review and recommend action to DHS OGC.  CALD recommends that 
OPLA recommend to OGC that DHS indemnify.  A status conference is scheduled on May 11, 2010 with 
mediator to discuss progress of settlement approval.   
 
 
  
 

Deputy Chief for Tort Litigation 
Commercial & Administrative Law Division 
Office of the Principal Legal Advisor 
U.S. Immigration and Customs Enforcement 
500 12th Street SW, 9th Floor 
Washington, DC  20024 
  
(202) 732-

*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** 
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This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is 
not for release, review, retransmission, dissemination or use by anyone other than the intended recipient.  Please notify 
the sender if this email has been misdirected and immediately destroy all originals and copies. Any disclosure of this 
document must be approved by the Office of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement.  This 
document is for INTERNAL GOVERNMENT USE ONLY.  FOIA exempt under 5 U.S.C. § 552(b)(5). 
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From:
Sent: Thursday, April 29, 2010 7:48 PM
To:
Cc:
Subject:

Dir. This is the case we would like to discuss with you tomorrow.  This is no routine settlement.  The 
facts are extremely bad and the amount is very large.  Because settlement now is our least-bad option 
and because these are constitutional and not FTCA claims, the entire settlement would come out of agency 
funds.  Three of the four defendants are/were OI employees, and the total settlement amount is 
$400,000.  Secretary Napolitano would be the final approval authority.  Senior OPLA management concurs with 
our recommendation to settle for this amount.  I believe the Director of DRO has some interest in discussing this 
matter with you as well.  Thank you. 
  

Deputy Chief, Tort Litigation 
ICE OPLA CALD 
  
  
CURRENT DEVELOPMENTS:  On March 26, 2010, mediation was held between the parties with Ninth Circuit 
mediator in Seattle.  This case is Bivens only, and the United States is not a defendant.  The parties 
tentatively agreed to settle the case for $400,000 in monetary damages and a letter of regret signed by the U.S. Attorney 
in Seattle.  The settlement agreement is contingent upon the approval of the ICE employees’ indemnification request by 
the DHS Secretary and approval of the letter by the U.S. Attorney.  The settlement would be paid from agency funds.  The 
case is stayed pending approval of the tentative settlement agreement. 
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FURTHER ACTION/RECOMMENDATION:  CALD recommends that OPLA recommend to OGC that DHS 
indemnify.  A status conference is scheduled on May 11, 2010 with mediator to discuss progress of settlement approval.  
  

Deputy Chief for Tort Litigation 
Commercial & Administrative Law Division 
Office of the Principal Legal Advisor 
U.S. Immigration and Customs Enforcement 
500 12th Street SW, 9th Floor 
Washington, DC  20024 
  
(202) 732

*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** 

This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is 
not for release, review, retransmission, dissemination or use by anyone other than the intended recipient.  Please notify 
the sender if this email has been misdirected and immediately destroy all originals and copies. Any disclosure of this 
document must be approved by the Office of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement.  This 
document is for INTERNAL GOVERNMENT USE ONLY.  FOIA exempt under 5 U.S.C. § 552(b)(5). 
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*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** 

This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is 
not for release, review, retransmission, dissemination or use by anyone other than the intended recipient.  Please notify 
the sender if this email has been misdirected and immediately destroy all originals and copies. Any disclosure of this 
document must be approved by the Office of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement.  This 
document is for INTERNAL GOVERNMENT USE ONLY.  FOIA exempt under 5 U.S.C. § 552(b)(5). 
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*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** 

This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is 
not for release, review, retransmission, dissemination or use by anyone other than the intended recipient.  Please notify 
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We need to speak with the Director about a high-profile case where we’ll need his settlement concurrence.  This 
one will be expensive.  Can we get some time on his calendar on Tuesday afternoon, please?  We will send a read-ahead 
when the appointment is calendared. 
 
Thank you. 
 

Deputy Chief for Tort Litigation 
Commercial & Administrative Law Division 
Office of the Principal Legal Advisor 
U.S. Immigration and Customs Enforcement 
500 12th Street SW
Washington, DC  20024 
  
(202) 732

*** Warning *** Attorney/Client Privilege *** Attorney Work Product *** 

This document contains confidential and/or sensitive attorney/client privileged information or attorney work product and is 
not for release, review, retransmission, dissemination or use by anyone other than the intended recipient.  Please notify 
the sender if this email has been misdirected and immediately destroy all originals and copies. Any disclosure of this 
document must be approved by the Office of the Principal Legal Advisor, U.S. Immigration & Customs Enforcement.  This 
document is for INTERNAL GOVERNMENT USE ONLY.  FOIA exempt under 5 U.S.C. § 552(b)(5). 
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Something similar to the following statement is at the end:  Upon completion of the payment, the Agency is required to 
prove compliance with the attached agreement or order.  Please email a copy of the proof that the payment has been 
completed to _______________.  If you have any questions about this matter, please contact ___________________, 
title, at ______________.  Thank you for your assistance and attention to this request. 
 
 
Submit the settlement with memo electronically by email to DFC, ICE Settlements with a copy to me.  We will coordinate 
with the program offices to get funding, issue the payments, and send a copy of Treasury proof of payment to the person 
indicated in your memo.  We will also handle the 1099 reporting in January. 
 
Contact me or at any time if you have questions. 
 

DHS/ICE/DFC 
Supervisory Financial Program Specialist 
214-915

How are we doing?  We are interested in your feedback. 
click here 
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From:
Sent:
To:
Cc:
Subject:
Attachments:

To: Burlington Finance Center, Invoice Consolidation, ERO 
 
Request for immediate payment for claim: PC {$ 295,000.00} 
 
See Attachment 
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From:
Sent: Monday, September 24, 2012 9:24 AM
To:
Cc:
Subject:

 
ICE’s  called this morning and wanted an update on the indemnification request that ICE sent over, and on 
which we concurred, in  Unfortunately, I lost visibility on that indemnification after I thought it had been sent 
up to the OGC front office.  I gather from  call that the indemnification needs to move, so that then settlement 
can be consummated.  Thanks. 
 
Best, 

Attorney Advisor 
Legal Counsel Division 
Office of the General Counsel 
U.S. Department of Homeland Security 
202.282.
202.684.
202.282.9186 (facsimile) 

 
This communication, along with any attachments, is covered by federal and state law governing electronic 
communications and is intended only for the designated recipient(s).  It may contain information that is subject 
to the attorney-client privilege, other legal privileges, or confidentiality obligations.  If you are not a designated 
recipient, you may not review, copy, disseminate, or distribute this message or its contents.  If you receive this 
message in error, please notify the sender immediately by reply e-mail and delete this message.  Thank you. 
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Payee ID: TRACE NUMBER:
Payee Name: ALC: 70191512
Payment Date: 01/06/2011
Payment Amount: $400,000.00
Schedule Number:
Payment Status: PAYMENT HAS BEEN PROCESSED
  
Payee's FI C/S DAN:

FI RTN:
FI Name: US BANK NA
FI Address: 10035 EAST 40TH AVENUE

DENVER, CO 80238 FI Phone: (800) 937

Page 1 of 1TCIS ACH Details

1/6/2011
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